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CHAPTER

An act to amend Sections 690, 801, 809, 853, 2435.1, 2571,
3078, 4052, 4507, 6126.3, 6156, 6157, 7161, 7302, 7582.20,
7591.19, 7830.1, 9855.6, 11004.5, 12606.2, 14492, 17086,
17206.1, 17508, 17539.3, 18625, 18720, 18830, 19613.2,
21669.1, 22701, 22901, 22915, 23426.5, and 25660 of the
Business and Professions Code, to amend Sections 43.97, 51.4,
54.6, 56.21, 799.2.5, 846.1, 1363.04, 1363.07, 1761, 1786.10,
1788.2, 1789.37, 1812.85, 1812.106, 1812.306, 1812.501,
1834.8, 2945.3, 2945.9, 2954.7, 3052.5, 3262, and 3415 of, and
to amend and renumber Section 1812.97 of, the Civil Code, to
amend Sections 77, 94, 338, 417.10, 425.11, 460.7, 1021.8,
1141.21, 1245.320, 1345, 1346, 1370, 1371, 1375, 1379,
1775.14, 1800, and 1985.6 of the Code of Civil Procedure, to
amend Section 16101 of the Commercial Code, to amend
Sections 118, 7312, 8724, 12663, 17104, and 25100.1 of the
Corporations Code, to amend Sections 1753, 1762, 7002.5, 8275,
8363.5, 8484.75, 8498, 8669, 8825, 12117, 17625, 19980, 22121,
24618, 32255, 32255.1, 33551, 35105, 41500, 42238.4, 44210,
44929.23, 44944, 45127, 45168.5, 47610, 47610.5, 47660,
49030, 49434, 49561, 49565.2, 49565.4, 52052, 52055.57,
52055.605, 52055.625, 52124, 52165, 52295.35, 52740, 56441,
58407, 58520, 60200, 66070, 66406, 66609, 69539, 69640,
76234, 81383, 81450, 81645, 88167.5, 89241, 89503, 89750.5,
92300, 92611.7, 94985, 94990, 99156, and 100603 of the
Education Code, to amend Sections 7154, 7854, 9086, 9096,
10225, and 15375 of the Elections Code, to amend Section 1560
of the Evidence Code, to amend Sections 274, 3046, 3121, 4905,
7605, and 9201 of the Family Code, to amend Sections 687,
1800, 5303, 6503, 7263, 7273, 7274, 7509, 7600, 12100, 14402,
18062, 18415.3, 21050, and 22304 of the Financial Code, to
amend Sections 854, 1122, 2120, 2125, 2127, 2150.4, 2765,
4190, 5653, 8277, 8278, 8494, 8495, 8610.7, 8615, 8841, 9023,
13007, and 15512 of the Fish and Game Code, and to amend
Sections 3955, 4054, 5774.5, 13127.92, 14978.2, 19314, 30801,
36805, 39901, 42684, 52295, 52891.1, 62069, 73053, 73202,
75022, 77373, 77375, 77554, and 77941 of the Food and
Agriculture Code, to amend Sections 800, 850.6, 905.3, 920, 925,

97



—3— SB 1852

926.19, 965.1, 997.1, 998.2, 1151, 3515.7, 3539.5, 3543.1,
3549.1, 3572, 5906, 6254, 6254.26, 6577, 7072, 7509, 7520,
7901, 7907, 8902, 8652, 8894.1, 11007.6, 11014, 11030.1,
11030.2, 11031, 11125.7, 11125.8, 11270, 11275, 12467,
12807.5, 12838.1, 13300, 13332.09, 13905, 13972, 13973,
13974, 13974.1, 14084, 14670.4, 14682, 15202, 15492, 15815,
15952, 16302.1, 16304.6, 16366.3, 16383, 16431, 16585,
170515, 17201, 17520, 17553, 17556, 18708, 19583.5,
19583.51, 19792.5, 19815.4, 19816, 19816.4, 19816.6, 19879.1,
19999.2, 20035.6, 20094, 20163, 20462, 20805, 20808, 21095,
21223, 21265, 21752, 22100, 26749, 29965, 31461.1, 31469,
31470.25, 31485.12, 31585.1, 31691, 31691.1, 45002, 54957.1,
54999.5, 65050, 65852.9, 65971, 65973, 65974, 65979, 66000,
66017, 67401, 68058, 68059.15, 68503, 68506, 68511.3, 68543,
68543.5, 68543.8, 68565, 70622, 75560.4, 77202, 87102.6,
89513, 92201, 92251, 92268, and 92309 of, and to repeal Section
87104 of, the Government Code, to amend Sections 72.4, 303,
444, 504, 508, 773.2, 1176, and 6037.4 of the Harbors and
Navigation Code, to amend Sections 1250.3, 1267.19, 1276.8,
1312, 1357.09, 1399.811, 1418.8, 1451, 1531.1, 1558, 1568.09,
1568.092, 1569.58, 1596.816, 1596.847, 1596.8865, 1596.8897,
1765.145, 4730.8, 11162.1, 11502, 11571.1, 12701, 13052,
17021.6, 18080.5, 19161, 19165, 19982, 25159.12, 25200.6,
25205.1, 25208.2, 25208.8, 25208.17, 25215.4, 25283.1, 25370,
33080.7, 33320.4, 33333.6, 33334.2, 33334.22, 33446, 33476,
33492.78, 33492.86, 35816, 38012, 39941, 40440.2, 40717.6,
42840, 43200.1, 43812, 43867, 44037, 44090, 44366, 50660.5,
50896, 50896.1, 50896.2, 51504, 52020, 53533, 101630, 105195,
105215, 105280, 107040, 107065, 107080, 108310, 109350,
109360, 111080, 112025, 112030, 113844, 113955, 114400,
115040, 115061, 115255, 116050, 116660, 117100, 120425,
120830, 120875, 121110, 121270, 121275, 121520, 122070,
127575, 129890, and 150204 of, and to repeal Section 113843 of,
the Health and Safety Code, to amend Sections 134, 481.5,
676.2, 750.4, 1063.145, 1140.5, 1734.5, 1735, 1763.2, 1781.7,
1802.5, 1842, 1874.2, 1903, 10123.141, 10133.56, 10136,
10203.4, 10203.5, 10203.8, 10209, 10350.2, 11580.1, 11872,
12640.02, 12698.50, 12698.54, and 15039 of the Insurance Code,
to amend Sections 98, 142.4, 226.4, 243, 270.6, 1182.6, 1289,
1301, 1302, 2686, 2855, 3364, 4753.5, 5277, 5307.1, 5907,
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6315.3, 7384, and 7994 of the Labor Code, to amend Section 340
of the Military and Veterans Code, to amend Sections 171d,
186.2, 273.7, 290, 290.6, 652, 987.9, 1037.1, 1191.2, 1203.066,
1524, 1557, 2786, 2800, 3003, 4017.1, 4900, 4901, 4902, 4904,
4905, 4906, 5001, 5009, 5071, 5076.1, 6024, 11163, 11172,
12021, 12280, 13603, 13810, 13826.7, 13835.2, and 14030 of,
and to repeal Section 13300.1 of, the Penal Code, to amend
Sections 6108, 10240.5, 10329, 12183, 20105, 20118.4, 20133,
20407, 20448, 20450, 20451, 20452, 20456, 20487, 20522,
20563, 20582, 20688.2, 20853, 20894, 21020.8, 21040, 21071,
21471, and 21601 of, and to repeal the heading of Article 3
(commencing with Section 9201) of Chapter 9 of Part 1 of
Division 2 of, the Public Contract Code, to amend Sections 2776,
4116, 4144, 4516.6, 4602.6, 5006.48, 5080.06, 5080.36,
5096.514, 5141.1, 5366, 5671, 6314, 6925.2, 8710, 9084,
21080.24, 21151.1, 21167.1, 25135, 25302.5, 26032, 26569.5,
29305, 29735, 30118.5, 30166, 30170, 30171.2, 30222.5,
30315.1, 30608, 30610.4, 30610.6, 30716, 31163, 31258, 32103,
33201, 33207.5, 42463, 42888, 42891, 43500, 44820, 49161, and
71081 of the Public Resources Code, to amend Sections 95.2,
531.7, 862, 2188.5, 2700, 4676, 4703.3, 6067, 6201.2, 6376.1,
6902.3, 9270, 11317, 11923, 13153, 17052.6, 19191, 20621,
23060, 23202, 23305b, 32364, 32475, 41120, 41176, 45304,
45451, 45872, 46442, 50124, and 50145 of the Revenue and
Taxation Code, to amend Sections 156.3, 188.6, 2117, 6491.5,
and 30162 of the Streets and Highways Code, to amend Sections
1222, 1256.5, 1262, 1855, 3254.5, 4701, 9608, 10200, 13002,
and 13021 of the Unemployment Insurance Code, to amend
Sections 1671, 2423, 11713.1, 12509, 12811, 14602.6, 15242,
17155, 23109, 24011.3, 27360, 29008, 35106, 40512, and 42001
of the Vehicle Code, to amend Sections 359, 5003, 8617.5,
10631, 12625, 12879.2, 12899.6, 12899.7, 12929.12, 13385.1,
13465, 13611, 13999.8, 20527.11, 23178, and 41027 of the
Water Code, to amend Sections 241.1, 319, 1752.81, 1773, 1800,
1800.5, 2017, 3150, 3151, 4127, 4242, 4461, 4839, 5723.5, 7328,
7515, 10053, 11212, 11450.019, 11495.25, 14092.35, 14125.9,
14148.9, 14166.18, 14171.5, 14171.6, 14504, 15634, 15655.5,
16500.1, 16583, 16800.7, 17800, 18325.5, and 18906.5 of the
Welfare and Institutions Code, and to amend Section 1 of
Chapter 260 of the Statutes of 2004, Section 31.5 of the Orange
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County Water District Act (Chapter 924 of the Statutes of 1933),
Section 12 of the Lake County Flood Control and Water
Conservation District Act (Chapter 1544 of the Statutes of 1951),
Section 87 of the San Diego Unified Port District Act (Chapter
67 of the Statutes of 1962, First Extraordinary Session), Sections
26.7 and 26.9 of the Santa Clara Valley Water District Act
(Chapter 1405 of the Statutes of 1951), Section 8 of the San
Mateo County Flood Control District Act (Chapter 2108 of the
Statutes of 1959), Section 45 of the Monterey County Water
Resources Agency Act (Chapter 1159 of the Statutes of 1990),
Section 510 of the Pajaro Valley Water Management Agency Act
(Chapter 257 of the Statutes of 1984), Section 408 of Chapter
688 of, and Section 408 of Chapter 689 of, the Statutes of 1984,
Section 602 of Chapter 1023 of the Statutes of 1982, Section 5.5
of the Santa Barbara County Floor Control and Water
Conservation District Act (Chapter 1057 of the Statutes of 1955),
and Sections 13 and 16 of the Humboldt Bay Harbor, Recreation,
and Conservation District Act (Chapter 1283 of the Statutes of
1970), relating to the maintenance of the codes.

LEGISLATIVE COUNSEL’S DIGEST

SB 1852, Committee on Judiciary. Maintenance of the codes.

Existing law directs the Legislative Counsel to advise the
Legislature from time to time as to legislation necessary to
maintain the codes.

This bill would make technical, nonsubstantive changes in
various provisions of law to effectuate the recommendations
made by the Legislative Counsel to the Legislature.

The people of the State of California do enact as follows:

SECTION 1. Section 690 of the Business and Professions
Code is amended to read:

690. (a) Except as provided in Section 4601 of the Labor
Code and Section 2627 of the Unemployment Insurance Code,
neither the administrators, agents, or employees of any program
supported, in whole or in part, by funds of the State of California,
nor any state agency, county, or city of the State of California,
nor any officer, employee, agent, or governing board of a state
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agency, county, or city in the performance of its, his, or her duty,
duties, function, or functions, shall prohibit any person, who is
entitled to vision care that may be rendered by either an
optometrist or a physician and surgeon within the scope of his or
her license, from selecting a duly licensed member of either
profession to render the service, provided the member has not
been removed or suspended from participation in the program for
cause.

(b) Whenever any person has engaged, or is about to engage,
in any acts or practices that constitute, or will constitute, a
violation of this section, the superior court in and for the county
wherein the acts or practices take place, or are about to take
place, may issue an injunction, or other appropriate order,
restraining the conduct on application of the Attorney General,
the district attorney of the county, or any person aggrieved.

For purposes of this subdivision, “person aggrieved” means the
person who seeks the particular medical or optometric services
mentioned in this section, or the holder of any certificate who is
discriminated against in violation of this section.

(c) Nothing contained in this section shall prohibit any agency
operating a program of services, including, but not limited to, a
program established pursuant to Article 5 (commencing with
Section 123800) of Chapter 3 of Part 2 of Division 106 of the
Health and Safety Code, from preparing lists of healing arts
licensees and requiring patients to select a licensee on the list as
a condition to payment by the program for the services, except
that if the lists are established and a particular service may be
performed by either a physician and surgeon or an optometrist
the list shall contain a sufficient number of licensees so as to
assure the patients an adequate choice.

SEC. 2. Section 801 of the Business and Professions Code is
amended to read:

801. (a) Every insurer providing professional liability
insurance to a person who holds a license, certificate, or similar
authority from or under any agency mentioned in subdivision (a)
of Section 800, except as provided in subdivisions (b), (c), (d),
and (e), shall send a complete report to that agency as to any
settlement or arbitration award over three thousand dollars
($3,000) of a claim or action for damages for death or personal
injury caused by that person’s negligence, error, or omission in
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practice, or by his or her rendering of unauthorized professional
services. The report shall be sent within 30 days after the written
settlement agreement has been reduced to writing and signed by
all parties thereto or within 30 days after service of the arbitration
award on the parties.

(b) Every insurer providing professional liability insurance to
a physician and surgeon licensed pursuant to Chapter 5
(commencing with Section 2000) or the Osteopathic Initiative
Act shall send a complete report to the Medical Board of
California or the Osteopathic Medical Board of California, as
appropriate, as to any settlement over thirty thousand dollars
(%$30,000), arbitration award of any amount, or civil judgment of
any amount, whether or not vacated by a settlement after entry of
the judgment, that was not reversed on appeal, of a claim or
action for damages for death or personal injury caused by that
person’s negligence, error, or omission in practice, or by his or
her rendering of unauthorized professional services. A settlement
over thirty thousand dollars ($30,000) shall also be reported if the
settlement is based on the licensee’s negligence, error, or
omission in practice, or by the licensee’s rendering of
unauthorized professional services, and a party to the settlement
is a corporation, medical group, partnership, or other corporate
entity in which the licensee has an ownership interest or that
employs or contracts with the licensee. The report shall be sent
within 30 days after the written settlement agreement has been
reduced to writing and signed by all parties thereto, within 30
days after service of the arbitration award on the parties, or
within 30 days after the date of entry of the civil judgment.

(c) Every insurer providing professional liability insurance to
a person licensed pursuant to Chapter 13 (commencing with
Section 4980) or Chapter 14 (commencing with Section 4990)
shall send a complete report to the Board of Behavioral Science
Examiners as to any settlement or arbitration award over ten
thousand dollars ($10,000) of a claim or action for damages for
death or personal injury caused by that person’s negligence,
error, or omission in practice, or by his or her rendering of
unauthorized professional services. The report shall be sent
within 30 days after the written settlement agreement has been
reduced to writing and signed by all parties thereto or within 30
days after service of the arbitration award on the parties.
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(d) Every insurer providing professional liability insurance to
a dentist licensed pursuant to Chapter 4 (commencing with
Section 1600) shall send a complete report to the Dental Board of
California as to any settlement or arbitration award over ten
thousand dollars ($10,000) of a claim or action for damages for
death or personal injury caused by that person’s negligence,
error, or omission in practice, or rendering of unauthorized
professional services. The report shall be sent within 30 days
after the written settlement agreement has been reduced to
writing and signed by all parties thereto or within 30 days after
service of the arbitration award on the parties.

(e) Every insurer providing liability insurance to a veterinarian
licensed pursuant to Chapter 11 (commencing with Section 4800)
shall send a complete report to the Veterinary Medical Board of
any settlement or arbitration award over ten thousand dollars
($10,000) of a claim or action for damages for death or injury
caused by that person’s negligence, error, or omission in practice,
or rendering of unauthorized professional service. The report
shall be sent within 30 days after the written settlement
agreement has been reduced to writing and signed by all parties
thereto or within 30 days after service of the arbitration award on
the parties.

(f) The insurer shall notify the claimant, or if the claimant is
represented by counsel, the insurer shall notify the claimant’s
attorney, that the report required by subdivision (a), (b), (c), or
(d) has been sent to the agency. If the attorney has not received
this notice within 45 days after the settlement was reduced to
writing and signed by all of the parties, the arbitration award was
served on the parties, or the date of entry of the civil judgment,
the attorney shall make the report to the agency.

(9) Notwithstanding any other provision of law, no insurer
shall enter into a settlement without the written consent of the
insured, except that this prohibition shall not void any settlement
entered into without that written consent. The requirement of
written consent shall only be waived by both the insured and the
insurer. This section shall only apply to a settlement on a policy
of insurance executed or renewed on or after January 1, 1971.

SEC. 3. Section 809 of the Business and Professions Code is
amended to read:
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809. (a) The Legislature hereby finds and declares the
following:

(1) In 1986, Congress enacted the Health Care Quality
Improvement Act of 1986 (Chapter 117 (commencing with
Section 11101) Title 42, United States Code), to encourage
physicians to engage in effective professional peer review, but
giving each state the opportunity to “opt-out” of some of the
provisions of the federal act.

(2) Because of deficiencies in the federal act and the possible
adverse interpretations by the courts of the federal act, it is
preferable for California to “opt-out” of the federal act and
design its own peer review system.

(3) Peer review, fairly conducted, is essential to preserving the
highest standards of medical practice.

(4) Peer review that is not conducted fairly results in harm
both to patients and healing arts practitioners by limiting access
to care.

(5) Peer review, fairly conducted, will aid the appropriate state
licensing boards in their responsibility to regulate and discipline
errant healing arts practitioners.

(6) To protect the health and welfare of the people of
California, it is the policy of the State of California to exclude,
through the peer review mechanism as provided for by California
law, those healing arts practitioners who provide substandard
care or who engage in professional misconduct, regardless of the
effect of that exclusion on competition.

(7) It is the intent of the Legislature that peer review of
professional health care services be done efficiently, on an
ongoing basis, and with an emphasis on early detection of
potential quality problems and resolutions through informal
educational interventions.

(8) Sections 809 to 809.8, inclusive, shall not affect the
respective responsibilities of the organized medical staff or the
governing body of an acute care hospital with respect to peer
review in the acute care hospital setting. It is the intent of the
Legislature that written provisions implementing Sections 809 to
809.8, inclusive, in the acute care hospital setting shall be
included in medical staff bylaws that shall be adopted by a vote
of the members of the organized medical staff and shall be
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subject to governing body approval, which approval shall not be
withheld unreasonably.

(9) (A) The Legislature thus finds and declares that the laws
of this state pertaining to the peer review of healing arts
practitioners shall apply in lieu of Chapter 117 (commencing
with Section 11101) of Title 42 of the United States Code,
because the laws of this state provide a more careful articulation
of the protections for both those undertaking peer review activity
and those subject to review, and better integrate public and
private systems of peer review. Therefore, California exercises
its right to opt out of specified provisions of the Health Care
Quality Improvement Act relating to professional review actions,
pursuant to Section 11111(c)(2)(B) of Title 42 of the United
States Code. This election shall not affect the availability of any
immunity under California law.

(B) The Legislature further declares that it is not the intent or
purposes of Sections 809 to 809.8, inclusive, to opt out of any
mandatory national data bank established pursuant to Subchapter
Il (commencing with Section 11131) of Chapter 117 of Title 42
of the United States Code.

(b) For the purpose of this section and Sections 809.1 to 809.8,
inclusive, “healing arts practitioner” or “licentiate” means a
physician and surgeon, podiatrist, clinical psychologist, or
dentist; and “peer review body” means a peer review body as
specified in paragraph (1) of subdivision (a) of Section 805, and
includes any designee of the peer review body.

SEC. 4. Section 853 of the Business and Professions Code is
amended to read:

853. (a) The Licensed Physicians and Dentists from Mexico
Pilot Program is hereby created. This program shall allow up to
30 licensed physicians specializing in family practice, internal
medicine, pediatrics, and obstetrics and gynecology, and up to 30
licensed dentists from Mexico to practice medicine or dentistry in
California for a period not to exceed three years. The program
shall also maintain an alternate list of program participants.

(b) The Medical Board of California shall issue three-year
nonrenewable licenses to practice medicine to licensed Mexican
physicians and the Dental Board of California shall issue
three-year nonrenewable permits to practice dentistry to licensed
Mexican dentists.
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(c) Physicians from Mexico eligible to participate in this
program shall comply with the following:

(1) Be licensed, certified or recertified, and in good standing in
their medical specialty in Mexico. This certification or
recertification shall be performed, as appropriate, by the Consejo
Mexicano de Ginecologia y Obstetricia, A.C., the Consejo
Mexicano de Certificacion en Medicina Familiar, A.C., the
Consejo Mexicano de Medicina Interna, A.C., or the Consejo
Mexicano de Certificacion en Pediatria, A.C.

(2) Prior to leaving Mexico, each physician shall have
completed the following requirements:

(A) Passed the board review course with a score equivalent to
that registered by United States applicants when passing a board
review course for the United States certification examination in
each of his or her specialty areas and passed an interview
examination developed by the National Autonomous University
of Mexico (UNAM) for each specialty area. Family practitioners
who shall include obstetrics and gynecology in their practice
shall also be required to have appropriately documented, as
specified by United States standards, 50 live births. Mexican
obstetricians and gynecologists shall be fellows in good standing
of the American College of Obstetricians and Gynecologists.

(B) (i) Satisfactorily completed a six-month orientation
program that addressed medical protocol, community clinic
history and operations, medical administration, hospital
operations and protocol, medical ethics, the California medical
delivery system, health maintenance organizations and managed
care practices, and pharmacology differences. This orientation
program shall be approved by the Medical Board of California to
ensure that it contains the requisite subject matter and meets
appropriate California law and medical standards where
applicable.

(if) Additionally, Mexican physicians participating in the
program shall be required to be enrolled in adult
English-as-a-second-language (ESL) classes that focus on both
verbal and written subject matter. Each physician participating in
the program shall have transcripts sent to the Medical Board of
California from the appropriate Mexican university showing
enrollment and satisfactory completion of these classes.
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(C) Representatives from the UNAM in Mexico and a medical
school in good standing or a facility conducting an approved
medical residency training program in California shall confer to
develop a mutually agreed upon distant learning program for the
six-month orientation program required pursuant to subparagraph
(B).

(3) Upon satisfactory completion of the requirements in
paragraphs (1) and (2), and after having received their three-year
nonrenewable medical license, the Mexican physicians shall be
required to obtain continuing education pursuant to Section 2190.
Each physician shall obtain an average of 25 continuing
education units per year for a total of 75 units for a full three
years of program participation.

(4) Upon satisfactory completion of the requirements in
paragraphs (1) and (2), the applicant shall receive a three-year
nonrenewable license to work in nonprofit community health
centers and shall also be required to participate in a six-month
externship at his or her place of employment. This externship
shall be undertaken after the participant has received a license
and is able to practice medicine. The externship shall ensure that
the participant is complying with the established standards for
quality assurance of nonprofit community health centers and
medical practices. The externship shall be affiliated with a
medical school in good standing in California. Complaints
against program participants shall follow the same procedures
contained in the Medical Practice Act (Chapter 5 (commencing
with Section 2000)).

(5) After arriving in California, Mexican physicians
participating in the program shall be required to be enrolled in
adult ESL classes at institutions approved by the Bureau of
Private Post Secondary and Vocational Education or accredited
by the Western Association of Schools and Colleges. These
classes shall focus on verbal and written subject matter to assist a
physician in obtaining a level of proficiency in English that is
commensurate with the level of English spoken at community
clinics where he or she will practice. The community clinic
employing a physician shall submit documentation confirming
approval of an ESL program to the board for verification.
Transcripts of satisfactory completion of the ESL classes shall be
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submitted to the Medical Board of California as proof of
compliance with this provision.

(6) (A) Nonprofit community health centers employing
Mexican physicians in the program shall be required to have
medical quality assurance protocols and either be accredited by
the Joint Commission on Accreditation of Health Care
Organizations or have protocols similar to those required by the
Joint  Commission on Accreditation of Health Care
Organizations. These protocols shall be submitted to the Medical
Board of California prior to the hiring of Mexican physicians.

(B) In addition, after the program participant successfully
completes the six-month externship program, a free standing
health care organization that has authority to provide medical
quality certification, including, but not limited to, health plans,
hospitals, and the Integrated Physician Association, is
responsible for ensuring and overseeing the compliance of
nonprofit community health centers medical quality assurance
protocols, conducting site visits when necessary, and developing
any additional protocols, surveys, or assessment tools to ensure
that quality of care standards through quality assurance protocols
are being appropriately followed by physicians participating in
the program.

(7) Participating hospitals shall have the authority to establish
criteria necessary to allow individuals participating in this
three-year pilot program to be granted hospital privileges in their
facilities.

(8) The Medical Board of California shall provide oversight
review of both the implementation of this program and the
evaluation required pursuant to subdivision (j). The board shall
consult with the medical schools applying for funding to
implement and evaluate this program, executive and medical
directors of nonprofit community health centers wanting to
employ program participants, and hospital administrators who
will have these participants practicing in their hospital, as it
conducts its oversight responsibilities of this program and
evaluation. Any funding necessary for the implementation of this
program, including the evaluation and oversight functions, shall
be secured from nonprofit philanthropic entities. Implementation
of this program may not proceed unless appropriate funding is
secured from nonprofit philanthropic entities. The board shall
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report to the Legislature every January during which the program
is operational regarding the status of the program and the ability
of the program to secure the funding necessary to carry out its
required provisions. Notwithstanding Section 11005 of the
Government Code, the board may accept funds from nonprofit
philanthropic entities. The board shall, upon appropriation in the
annual Budget Act, expend funds received from nonprofit
philanthropic entities for this program.

(d) (1) Dentists from Mexico eligible to participate in this
program shall comply with the following requirements or the
requirements contained in paragraph (2):

(A) Be graduates from the National Autonomous University of
Mexico School of Faculty Dentistry (Facultad de Odontologia).

(B) Meet all criteria required for licensure in Mexico that is
required and being applied by the National Autonomous
University of Mexico School of Faculty Dentistry (Facultad de
Odontologia), including, but not limited to:

(i) A minimum grade point average.

(i) A specified English language comprehension and
conversational level.

(iii) Passage of a general examination.

(iv) Passage of an oral interview.

(C) Enroll and complete an orientation program that focuses
on the following:

(i) Practical issues in pharmacology that shall be taught by an
instructor who is affiliated with a California dental school
approved by the Dental Board of California.

(if) Practical issues and diagnosis in oral pathology that shall
be taught by an instructor who is affiliated with a California
dental school approved by the Dental Board of California.

(iii) Clinical applications that shall be taught by an instructor
who is affiliated with a California dental school approved by the
Dental Board of California.

(iv) Biomedical sciences that shall be taught by an instructor
who is affiliated with a California dental school approved by the
Dental Board of California.

(v) Clinical history management that shall be taught by an
instructor who is affiliated with a California dental school
approved by the Dental Board of California.
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(vi) Special patient care that shall be taught by an instructor
who is affiliated with a California dental school approved by the
Dental Board of California.

(vii) Sedation techniques that shall be taught by an instructor
who is affiliated with a California dental school approved by the
Dental Board of California.

(viii) Infection control guidelines which shall be taught by an
instructor who is affiliated with a California dental school
approved by the Dental Board of California.

(ix) Introduction to health care systems in California.

(x) Introduction to community clinic operations.

(2) (A) Graduate within the three-year period prior to
enrollment in the program, from a foreign dental school that has
received provisional approval or certification by November of
2003 from the Dental Board of California under the Foreign
Dental School Approval Program.

(B) Enroll and satisfactorily complete an orientation program
that focuses on the health care system and community clinic
operations in California.

(C) Enroll and satisfactorily complete a course taught by an
approved foreign dental school on infection control approved by
the Dental Board of California.

(3) Upon satisfactory completion to a competency level of the
requirements in paragraph (1) or (2), dentists participating in the
program shall be eligible to obtain employment in a nonprofit
community health center pursuant to subdivision (f) within the
structure of an extramural dental program for a period not to
exceed three years.

(4) Dentists participating in the program shall be required to
complete the necessary continuing education units required by
the Dental Practice Act (Chapter 4 (commencing with Section
1600)).

(5) The program shall accept 30 participating dentists. The
program shall also maintain an alternate list of program
applicants. If an active program participant leaves the program
for any reason, a participating dentist from the alternate list shall
be chosen to fill the vacancy. Only active program participants
shall be required to complete the orientation program specified in
subparagraph (C) of paragraph (1).
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(6) (A) Additionally, an extramural dental facility may be
identified, qualified, and approved by the board as an adjunct to,
and an extension of, the clinical and laboratory departments of an
approved dental school.

(B) As used in this subdivision, “extramural dental facility”
includes, but is not limited to, any clinical facility linked to an
approved dental school for the purposes of monitoring or
overseeing the work of a dentist licensed in Mexico participating
in this program and that is employed by an approved dental
school for instruction in dentistry that exists outside or beyond
the walls, boundaries, or precincts of the primary campus of the
approved dental school, and in which dental services are
rendered. These facilities shall include nonprofit community
health centers.

(C) Dental services provided to the public in these facilities
shall constitute a part of the dental education program.

(D) Approved dental schools shall register extramural dental
facilities with the board. This registration shall be accompanied
by information supplied by the dental school pertaining to faculty
supervision, scope of treatment to be rendered, arrangements for
postoperative care, the name and location of the facility, the date
operations shall commence at the facility, and a description of the
equipment and facilities available. This information shall be
supplemented with a copy of the agreement between the
approved dental school and the affiliated institution establishing
the contractual relationship. Any change in the information
initially provided to the board shall be communicated to the
board.

(7) The program shall also include issues dealing with
program operations, and shall be developed in consultation by
representatives of community clinics, approved dental schools, or
the National Autonomous University of Mexico School of
Faculty Dentistry (Facultad de Odontologia).

(8) The Dental Board of California shall provide oversight
review of the implementation of this program and the evaluation
required pursuant to subdivision (j). The board shall consult with
dental schools in California that have applied for funding to
implement and evaluate this program and executive and dental
directors of nonprofit community health centers wanting to
employ program participants, as it conducts its oversight
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responsibilities of this program and evaluation. Implementation
of this program may not proceed unless appropriate funding is
secured from nonprofit philanthropic entities. The board shall
report to the Legislature every January during which the program
is operational regarding the status of the program and the ability
of the program to secure the funding necessary to carry out its
required provisions. Notwithstanding Section 11005 of the
Government Code, the board may accept funds from nonprofit
philanthropic entities.

(e) Nonprofit community health centers that employ
participants shall be responsible for ensuring that participants are
enrolled in local English-language instruction programs and that
the participants attain English-language fluency at a level that
would allow the participants to serve the English-speaking
patient population when necessary and have the literacy level to
communicate with appropriate hospital staff when necessary.

(f) Physicians and dentists from Mexico having met the
applicable requirements set forth in subdivisions (c) and (d) shall
be placed in a pool of candidates who are eligible to be recruited
for employment by nonprofit community health centers in
California, including, but not limited to, those located in the
Counties of Ventura, Los Angeles, San Bernardino, Imperial,
Monterey, San Benito, Sacramento, San Joaquin, Santa Cruz,
Yuba, Orange, Colusa, Glenn, Sutter, Kern, Tulare, Fresno,
Stanislaus, San Luis Obispo, and San Diego. The Medical Board
of California shall ensure that all Mexican physicians
participating in this program have satisfactorily met the
requirements set forth in subdivision (c) prior to placement at a
nonprofit community health center.

() Nonprofit community health centers in the counties listed
in subdivision (f) shall apply to the Medical Board of California
and the Dental Board of California to hire eligible applicants who
shall then be required to complete a six-month externship that
includes working in the nonprofit community health center and a
corresponding hospital. Once enrolled in this externship, and
upon payment of the required fees, the Medical Board of
California shall issue a three-year nonrenewable license to
practice medicine and the Dental Board of California shall issue
a three-year nonrenewable dental special permit to practice
dentistry. For purposes of this program, the fee for a three-year
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nonrenewable license to practice medicine shall be nine hundred
dollars ($900) and the fee for a three-year nonrenewable dental
permit shall be five hundred forty-eight dollars ($548). A
licensee or permitholder shall practice only in the nonprofit
community health center that offered him or her employment and
the corresponding hospital. This three-year nonrenewable license
or permit shall be deemed to be a license or permit in good
standing pursuant to the provisions of this chapter for the purpose
of participation and reimbursement in all federal, state, and local
health programs, including managed care organizations and
health maintenance organizations.

(h) The three-year nonrenewable license or permit shall
terminate upon notice by certified mail, return receipt requested,
to the licensee’s or permitholder’s address of record, if, in the
Medical Board of California or Dental Board of California’s sole
discretion, it has determined that either:

(1) The license or permit was issued by mistake.

(2) A complaint has been received by either board against the
licensee or permitholder that warrants terminating the license or
permit pending an investigation and resolution of the complaint.

(i) All applicable employment benefits, salary, and policies
provided by nonprofit community health centers to their current
employees shall be provided to medical and dental practitioners
from Mexico participating in this pilot program. This shall
include nonprofit community health centers providing
malpractice insurance coverage.

() Beginning 12 months after this pilot program has
commenced, an evaluation of the program shall be undertaken
with funds provided from philanthropic foundations. The
evaluation shall be conducted jointly by one medical school and
one dental school in California and either UNAM or a foreign
dental school approved by the Dental Board of California, in
consultation with the Medical Board of California. If the
evaluation required pursuant to this section does not begin within
15 months after the pilot project has commenced, the evaluation
may be performed by an independent consultant selected by the
Director of the Department of Consumer Affairs. This evaluation
shall include, but not be limited to, the following issues and
concerns:
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(1) Quality of care provided by doctors and dentists licensed
under this pilot program.

(2) Adaptability of these licensed practitioners to California
medical and dental standards.

(3) Impact on working and administrative environment in
nonprofit community health centers and impact on interpersonal
relations with medical licensed counterparts in health centers.

(4) Response and approval by patients.

(5) Impact on cultural and linguistic services.

(6) Increases in medical encounters provided by participating
practitioners to limited-English-speaking patient populations and
increases in the number of limited-English-speaking patients
seeking health care services from nonprofit community health
centers.

(7) Recommendations on whether the program should be
continued, expanded, altered, or terminated.

(8) Progress reports on available data listed shall be provided
to the Legislature on achievable time intervals beginning the
second year of implementation of this pilot program. An interim
final report shall be issued three months before termination of
this pilot program. A final report shall be submitted to the
Legislature at the time of termination of this pilot program on all
of the above data. The final report shall reflect and include how
other initiatives concerning the development of culturally and
linguistically competent medical and dental providers within
California and the United States are impacting communities in
need of these health care providers.

(k) Costs for administering this pilot program shall be secured
from philanthropic entities.

(1) Program applicants shall be responsible for working with
the governments of Mexico and the United States in order to
obtain the necessary three-year visa required for program
participation.

SEC. 5. Section 2435.1 of the Business and Professions Code
is amended to read:

2435.1. (a) In addition to the fees charged for the initial
issuance or biennial renewal of a physician and surgeon’s
certificate pursuant to Section 2435, and at the time those fees
are charged, the board shall charge each applicant or renewing
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licensee an additional twenty-five dollar ($25) fee for the
purposes of this section.

(b) Payment of this twenty-five dollar ($25) fee shall be
voluntary, paid at the time of application for initial licensure or
biennial renewal, and due and payable along with the fee for the
initial certificate or biennial renewal.

(c) The board shall transfer all funds collected pursuant to this
section, on a monthly basis, to the Office of Statewide Health
Planning and Development to augment the local assistance line
item of the annual Budget Act in support of the Song-Brown
Family Physician Training Act (Article 1 (commencing with
Section 128200) of Chapter 4 of Part 3 of Division 107 of the
Health and Safety Code).

SEC. 6. Section 2571 of the Business and Professions Code is
amended to read:

2571. (a) An occupational therapist licensed pursuant to this
chapter and certified by the board in the use of physical agent
modalities may apply topical medications prescribed by the
patient’s physician and surgeon, certified nurse-midwife pursuant
to Section 2746.51, nurse practitioner pursuant to Section 2836.1,
or physician assistant pursuant to Section 3502.1, if the licensee
complies with regulations adopted by the board pursuant to this
section.

(b) The board shall adopt regulations implementing this
section, after meeting and conferring with the Medical Board of
California, the California State Board of Pharmacy, and the
Physical Therapy Board of California, specifying those topical
medications applicable to the practice of occupational therapy
and protocols for their use.

(c) Nothing in this section shall be construed to authorize an
occupational therapist to prescribe medications.

SEC. 7. Section 3078 of the Business and Professions Code is
amended to read:

3078. (@) Itis unlawful to practice optometry under a false or
assumed name, or to use a false or assumed name in connection
with the practice of optometry, or to make use of any false or
assumed name in connection with the name of a person licensed
pursuant to this chapter. However, the board may issue written
permits authorizing an individual optometrist or an optometric
group or optometric corporation to use a name specified in the
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permit in connection with its practice if, and only if, the board
finds to its satisfaction all of the following:

(1) The place or establishment, or the portion thereof, in which
the applicant or applicants practice, is owned or leased by the
applicant or applicants, and the practice conducted at that place
or establishment, or portion thereof, is wholly owned and entirely
controlled by the applicant or applicants. However, if the
applicant or applicants are practicing optometry in a community
clinic, as defined in subdivision (a) of Section 1204 of the Health
and Safety Code, this subdivision shall not apply.

(2) The name under which the applicant or applicants propose
to operate is in the judgment of the board not deceptive or
inimical to enabling a rational choice for the consumer public
and contains at least one of the following designations:
“optometry” or “optometric.” However, if the applicant or
applicants are practicing optometry in a community clinic, as
defined in subdivision (a) of Section 1204 of the Health and
Safety Code, this subdivision shall not apply. In no case shall the
name under which the applicant or applicants propose to operate
contain the name or names of any of the optometrists practicing
in the community clinic.

(3) The names of all optometrists practicing at the location
designated in the application are displayed in a conspicuous place
for the public to see, not only at the location, but also in any
advertising permitted by law.

(4) No charges that could result in revocation or suspension of
an optometrist’s license to practice optometry are pending
against any optometrist practicing at the location.

(b) Permits issued under this section by the board shall expire
and become invalid unless renewed at the times and in the
manner provided in Article 7 (commencing with Section 3145)
for the renewal of licenses issued under this chapter. The board
may charge an annual fee, not to exceed ten dollars ($10) for the
issuance or renewal of each permit.

(c) A permit issued under this section may be revoked or
suspended at any time that the board finds that any one of the
requirements for original issuance of a permit, other than under
paragraph (4) of subdivision (a), is no longer being fulfilled by
the individual optometrist, optometric corporation, or optometric
group to whom the permit was issued. Proceedings for revocation
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or suspension shall be governed by the Administrative Procedure
Act.

(d) If the board revokes or suspends the license to practice
optometry of an individual optometrist or any member of a
corporation or group to whom a permit has been issued under this
section, the revocation or suspension shall also constitute
revocation or suspension, as the case may be, of the permit.

SEC. 8. Section 4052 of the Business and Professions Code is
amended to read:

4052. (a) Notwithstanding any other provision of law, a
pharmacist may do any of the following:

(1) Furnish a reasonable quantity of compounded medication
to a prescriber for office use by the prescriber.

(2) Transmit a valid prescription to another pharmacist.

(3) Administer, orally or topically, drugs and biologicals
pursuant to a prescriber’s order.

(4) Perform the following procedures or functions in a
licensed health care facility in accordance with policies,
procedures, or protocols developed by health professionals,
including physicians, pharmacists, and registered nurses, with the
concurrence of the facility administrator:

(A) Ordering or performing routine drug therapy-related
patient assessment procedures including temperature, pulse, and
respiration.

(B) Ordering drug therapy-related laboratory tests.

(C) Administering drugs and biologicals by injection pursuant
to a prescriber’s order. The administration of immunizations
under the supervision of a prescriber may also be performed
outside of a licensed health care facility.

(D) Initiating or adjusting the drug regimen of a patient
pursuant to an order or authorization made by the patient’s
prescriber and in accordance with the policies, procedures, or
protocols of the licensed health care facility.

(5) (A) Perform the following procedures or functions as part
of the care provided by a health care facility, a licensed home
health agency, a licensed clinic in which there is a physician
oversight, a provider who contracts with a licensed health care
service plan with regard to the care or services provided to the
enrollees of that health care service plan, or a physician, in
accordance, as applicable, with policies, procedures, or protocols
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of that facility, the home health agency, the licensed clinic, the
health care service plan, or that physician, in accordance with
subparagraph (C):

(i) Ordering or performing routine drug therapy-related patient
assessment procedures including temperature, pulse, and
respiration.

(if) Ordering drug therapy-related laboratory tests.

(iif) Administering drugs and biologicals by injection pursuant
to a prescriber’s order. The administration of immunizations
under the supervision of a prescriber may also be performed
outside of a licensed health care facility.

(iv) Initiating or adjusting the drug regimen of a patient
pursuant to a specific written order or authorization made by the
individual patient’s treating prescriber, and in accordance with
the policies, procedures, or protocols of the health care facility,
home health agency, licensed clinic, health care service plan, or
physician. Adjusting the drug regimen does not include
substituting or selecting a different drug, except as authorized by
the protocol. The pharmacist shall provide written notification to
the patient’s treating prescriber, or enter the appropriate
information in an electronic patient record system shared by the
prescriber, of any drug regimen initiated pursuant to this clause
within 24 hours.

(B) A patient’s treating prescriber may prohibit, by written
instruction, any adjustment or change in the patient’s drug
regimen by the pharmacist.

(C) The policies, procedures, or protocols referred to in this
paragraph shall be developed by health care professionals,
including physicians, pharmacists, and registered nurses, and, at
a minimum, meet all of the following requirements:

(i) Require that the pharmacist function as part of a
multidisciplinary group that includes physicians and direct care
registered nurses. The multidisciplinary group shall determine
the appropriate participation of the pharmacist and the direct care
registered nurse.

(i1) Require that the medical records of the patient be available
to both the patient’s treating prescriber and the pharmacist.

(ili) Require that the procedures to be performed by the
pharmacist relate to a condition for which the patient has first
been seen by a physician.
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(iv) Except for procedures or functions provided by a health
care facility, a licensed clinic in which there is physician
oversight, or a provider who contracts with a licensed health care
plan with regard to the care or services provided to the enrollees
of that health care service plan, require the procedures to be
performed in accordance with a written, patient-specific protocol
approved by the treating or supervising physician. Any change,
adjustment, or modification of an approved preexisting treatment
or drug therapy shall be provided in writing to the treating or
supervising physician within 24 hours.

(6) Manufacture, measure, fit to the patient, or sell and repair
dangerous devices or furnish instructions to the patient or the
patient’s representative concerning the use of those devices.

(7) Provide consultation to patients and professional
information, including clinical or pharmacological information,
advice, or consultation to other health care professionals.

(8) (A) Furnish emergency contraception drug therapy in
accordance with either of the following:

(i) Standardized procedures or protocols developed by the
pharmacist and an authorized prescriber who is acting within his
or her scope of practice.

(if) Standardized procedures or protocols developed and
approved by both the board and the Medical Board of California
in consultation with the American College of Obstetricians and
Gynecologists, the California Pharmacists Association, and other
appropriate entities. Both the board and the Medical Board of
California shall have authority to ensure compliance with this
clause, and both boards are specifically charged with the
enforcement of this provision with respect to their respective
licensees. Nothing in this clause shall be construed to expand the
authority of a pharmacist to prescribe any prescription
medication.

(B) Prior to performing a procedure authorized under this
paragraph, a pharmacist shall complete a training program on
emergency contraception that consists of at least one hour of
approved continuing education on emergency contraception drug
therapy.

(C) A pharmacist, pharmacist’s employer, or pharmacist’s
agent may not directly charge a patient a separate consultation
fee for emergency contraception drug therapy services initiated
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pursuant to this paragraph, but may charge an administrative fee
not to exceed ten dollars ($10) above the retail cost of the drug.
Upon an oral, telephonic, electronic, or written request from a
patient or customer, a pharmacist or pharmacist’s employee shall
disclose the total retail price that a consumer would pay for
emergency contraception drug therapy. As used in this
subparagraph, total retail price includes providing the consumer
with specific information regarding the price of the emergency
contraception drugs and the price of the administrative fee
charged. This limitation is not intended to interfere with other
contractually agreed-upon terms between a pharmacist, a
pharmacist’s employer, or a pharmacist’s agent, and a health care
service plan or insurer. Patients who are insured or covered and
receive a pharmacy benefit that covers the cost of emergency
contraception shall not be required to pay an administrative fee.
These patients shall be required to pay copayments pursuant to
the terms and conditions of their coverage. This subparagraph
shall cease to be operative for dedicated emergency
contraception drugs when these drugs are reclassified as
over-the-counter products by the federal Food and Drug
Administration.

(D) A pharmacist may not require a patient to provide
individually identifiable medical information that is not specified
in Section 1707.1 of Title 16 of the California Code of
Regulations before initiating emergency contraception drug
therapy pursuant to this paragraph.

(b) (1) Prior to performing any procedure authorized by
paragraph (4) of subdivision (a), a pharmacist shall have received
appropriate training as prescribed in the policies and procedures
of the licensed health care facility.

(2) Prior to performing any procedure authorized by paragraph
(5) of subdivision (a), a pharmacist shall have either (A)
successfully completed clinical residency training or (B)
demonstrated clinical experience in direct patient care delivery.

(3) For each emergency contraception drug therapy initiated
pursuant to paragraph (8) of subdivision (a), the pharmacist shall
provide the recipient of the emergency contraception drugs with
a standardized factsheet that includes, but is not limited to, the
indications for use of the drug, the appropriate method for using
the drug, the need for medical followup, and other appropriate
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information. The board shall develop this form in consultation
with the State Department of Health Services, the American
College of Obstetricians and Gynecologists, the California
Pharmacists Association, and other health care organizations.
This section does not preclude the use of existing publications
developed by nationally recognized medical organizations.

(c) A pharmacist who is authorized to issue an order to initiate
or adjust a controlled substance therapy pursuant to this section
shall personally register with the federal Drug Enforcement
Administration.

(d) Nothing in this section shall affect the requirements of
existing law relating to maintaining the confidentiality of medical
records.

(e) Nothing in this section shall affect the requirements of
existing law relating to the licensing of a health care facility.

SEC. 9. Section 4507 of the Business and Professions Code is
amended to read:

4507. This chapter shall not apply to the following:

(@) Physicians and surgeons licensed pursuant to Chapter 5
(commencing with Section 2000) of Division 2.

(b) Psychologists licensed pursuant to Chapter 6.6
(commencing with Section 2900) of Division 2.

(c) Registered nurses licensed pursuant to Chapter 6
(commencing with Section 2700) of Division 2.

(d) Vocational nurses licensed pursuant to Chapter 6.5
(commencing with Section 2840) of Division 2.

(e) Social workers or clinical social workers licensed pursuant
to Chapter 17 (commencing with Section 9000) of Division 3.

(f) Marriage and family therapists licensed pursuant to Chapter
13 (commencing with Section 4980) of Division 2.

(g) Teachers credentialed pursuant to Article 1 (commencing
with Section 44200) of Chapter 2 of Part 25 of the Education
Code.

(h) Occupational therapists as specified in Chapter 5.6
(commencing with Section 2570) of Division 2.

(i) Art therapists, dance therapists, music therapists, and
recreation therapists, as defined in Division 5 (commencing with
Section 70001) of Title 22 of the California Code of Regulations,
who are personnel of health facilities licensed pursuant to

97



— 27— SB 1852

Chapter 2 (commencing with Section 1250) of Division 2 of the
Health and Safety Code.

(1)) Any other categories of persons the board determines are
entitled to exemption from this chapter because they have
complied with other licensing provisions of this code or because
they are deemed by statute or by regulations contained in the
California Code of Regulations to be adequately trained in their
respective occupations. The exemptions shall apply only to a
given specialized area of training within the specific discipline
for which the exemption is granted.

SEC. 10. Section 6126.3 of the Business and Professions
Code is amended to read:

6126.3. (a) In addition to any criminal penalties pursuant to
Section 6126 or to any contempt proceedings pursuant to Section
6127, the courts of the state shall have the jurisdiction provided
in this section when a person advertises or holds himself or
herself out as practicing or entitled to practice law, or otherwise
practices law, without being an active member of the State Bar or
otherwise authorized pursuant to statute or court rule to practice
law in this state at the time of doing so.

(b) The State Bar, or the superior court on its own motion,
may make application to the superior court for the county where
the person described in subdivision (a) maintains or more
recently has maintained his or her principal office for the practice
of law or where he or she resides, for assumption by the court of
jurisdiction over the practice to the extent provided in this
section. In any proceeding under this section, the State Bar shall
be permitted to intervene and to assume primary responsibility
for conducting the action.

(c) An application made pursuant to subdivision (b) shall be
verified, and shall state facts showing all of the following:

(1) Probable cause to believe that the facts set forth in
subdivision (a) of Section 6126 have occurred.

(2) The interest of the applicant.

(3) Probable cause to believe that the interests of a client or of
an interested person or entity will be prejudiced if the proceeding
IS not maintained.

(d) The application shall be set for hearing, and an order to
show cause shall be issued directing the person to show cause
why the court should not assume jurisdiction over the practice as
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provided in this section. A copy of the application and order to
show cause shall be served upon the person by personal delivery
or, as an alternate method of service, by certified or registered
mail, return receipt requested, addressed to the person either at
the address at which he or she maintains, or more recently has
maintained, his or her principal office or at the address where he
or she resides. Service is complete at the time of mailing, but any
prescribed period of notice and any right or duty to do any act or
make any response within that prescribed period or on a date
certain after notice is served by mail shall be extended five days
if the place of address is within the State of California, 10 days if
the place of address is outside the State of California but within
the United States, and 20 days if the place of address is outside
the United States. If the State Bar is not the applicant, copies
shall also be served upon the Office of the Chief Trial Counsel of
the State Bar in similar manner at the time of service on the
person who is the subject of the application. The court may
prescribe additional or alternative methods of service of the
application and order to show cause, and may prescribe methods
of notifying and serving notices and process upon other persons
and entities in cases not specifically provided herein.

(e) If the court finds that the facts set forth in subdivision (a)
of Section 6126 have occurred and that the interests of a client or
an interested person or entity will be prejudiced if the proceeding
provided herein is not maintained, the court may make an order
assuming jurisdiction over the person’s practice pursuant to this
section. If the person to whom the order to show cause is directed
does not appear, the court may make its order upon the verified
application or upon such proof as it may require. Thereupon, the
court shall appoint one or more active members of the State Bar
to act under its direction to mail a notice of cessation of practice,
pursuant to subdivision (g), and may order those appointed
attorneys to do one or more of the following:

(1) Examine the files and records of the practice and obtain
information as to any pending matters that may require attention.

(2) Notify persons and entities who appear to be clients of the
person of the occurrence of the event or events stated in
subdivision (a) of Section 6126, and inform them that it may be
in their best interest to obtain other legal counsel.
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(3) Apply for an extension of time pending employment of
legal counsel by the client.

(4) With the consent of the client, file notices, motions, and
pleadings on behalf of the client where jurisdictional time limits
are involved and other legal counsel has not yet been obtained.

(5) Give notice to the depositor and appropriate persons and
entities who may be affected, other than clients, of the
occurrence of the event or events.

(6) Arrange for the surrender or delivery of clients’ papers or
property.

(7) Arrange for the appointment of a receiver, where
applicable, to take possession and control of any and all bank
accounts relating to the affected person’s practice.

(8) Do any other acts that the court may direct to carry out the
purposes of this section.

The court shall have jurisdiction over the files and records and
over the practice of the affected person for the limited purposes
of this section, and may make all orders necessary or appropriate
to exercise this jurisdiction. The court shall provide a copy of any
order issued pursuant to this section to the Office of the Chief
Trial Counsel of the State Bar.

(F) Anyone examining the files and records of the practice of
the person described in subdivision (a) shall observe any
lawyer-client privilege under Sections 950 and 952 of the
Evidence Code and shall make disclosure only to the extent
necessary to carry out the purposes of this section. That
disclosure shall be a disclosure that is reasonably necessary for
the accomplishment of the purpose for which the person
described in subdivision (a) was consulted. The appointment of a
member of the State Bar pursuant to this section shall not affect
the lawyer-client privilege, which privilege shall apply to
communications by or to the appointed members to the same
extent as it would have applied to communications by or to the
person described in subdivision (a).

(g) The notice of cessation of law practice shall contain any
information that may be required by the court, including, but not
limited to, the finding by the court that the facts set forth in
subdivision (a) of Section 6126 have occurred and that the court
has assumed jurisdiction of the practice. The notice shall be
mailed to all clients, to opposing counsel, to courts and agencies
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in which the person has pending matters with an identification of
the matter, to the Office of the Chief Trial Counsel of the State
Bar, and to any other person or entity having reason to be
informed of the court’s assumption of the practice.

(h) Nothing in this section shall authorize the court or an
attorney appointed by it pursuant to this section to approve or
disapprove of the employment of legal counsel, to fix terms of
legal employment, or to supervise or in any way undertake the
conduct of the practice, except to the limited extent provided by
paragraphs (3) and (4) of subdivision (e).

(i) Unless court approval is first obtained, neither the attorney
appointed pursuant to this section, nor his or her corporation, nor
any partner or associate of the attorney shall accept employment
as an attorney by any client of the affected person on any matter
pending at the time of the appointment. Action taken pursuant to
paragraphs (3) and (4) of subdivision (e) shall not be deemed
employment for purposes of this subdivision.

(1) Upon a finding by the court that it is more likely than not
that the application will be granted and that delay in making the
orders described in subdivision (e) will result in substantial injury
to clients or to others, the court, without notice or upon notice as
it shall prescribe, may make interim orders containing any
provisions that the court deems appropriate under the
circumstances. Such an interim order shall be served in the
manner provided in subdivision (d) and, if the application and
order to show cause have not yet been served, the application and
order to show cause shall be served at the time of serving the
interim order.

(k) No person or entity shall incur any liability by reason of
the institution or maintenance of a proceeding brought under this
section. No person or entity shall incur any liability for an act
done or omitted to be done pursuant to order of the court under
this section. No person or entity shall be liable for failure to
apply for court jurisdiction under this section. Nothing in this
section shall affect any obligation otherwise existing between the
affected person and any other person or entity.

(1) An order pursuant to this section is not appealable and shall
not be stayed by petition for a writ, except as ordered by the
superior court or by the appellate court.
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(m) A member of the State Bar appointed pursuant to this
section shall serve without compensation. However, the member
may be paid reasonable compensation by the State Bar in cases
where the State Bar has determined that the member has devoted
extraordinary time and services that were necessary to the
performance of the member’s duties under this article. All
payments of compensation for time and services shall be at the
discretion of the State Bar. Any member shall be entitled to
reimbursement from the State Bar for necessary expenses
incurred in the performance of the member’s duties under this
article. Upon court approval of expenses or compensation for
time and services, the State Bar shall be entitled to
reimbursement therefor from the person described in subdivision
(@) or his or her estate.

SEC. 11. Section 6156 of the Business and Professions Code
is amended to read:

6156. (@ Any individual, partnership, association,
corporation, or other entity, including, but not limited to, any
person or entity having an ownership interest in a lawyer referral
service, that engages, has engaged, or proposes to engage in
violations of Section 6155, shall be liable for a civil penalty as
defined in Sections 17206, 17206.1, and 17536, respectively,
which shall be assessed and recovered in a civil action brought:

(1) Inthe manner specified in subdivision (a) of Section 17206
or Section 17536.

(2) By the State Bar of California.

(b) If the action is brought pursuant to subdivision (a), the
court shall determine the reasonable expenses, if any, incurred by
the State Bar in its investigation and prosecution of the action. In
these cases, before any penalty collected is paid out pursuant to
subdivision (b) of Section 17206 or Section 17536, the amount of
the reasonable expenses incurred by the State Bar shall be paid to
the State Bar and shall be deposited and used as provided in
subdivision (c).

(c) If the action is brought pursuant to paragraph (2) of
subdivision (a), the civil penalty shall be paid to the State Bar
and shall be deposited into a special fund to be used first for the
investigation and prosecution of other such cases by the State
Bar, with any excess to be used for the investigation and
prosecution of attorney discipline cases.
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SEC. 12. Section 6157 of the Business and Professions Code
is amended to read:

6157. Asused in this article, the following definitions apply:

(@ “Member” means a member in good standing of the State
Bar and includes any agent of the member and any law firm or
law corporation doing business in the State of California.

(b) “Lawyer” means a member of the State Bar or a person
who is admitted in good standing and eligible to practice before
the bar of any United States court or the highest court of the
District of Columbia or any state, territory, or insular possession
of the United States, or is licensed to practice law in, or is
admitted in good standing and eligible to practice before the bar
of the highest court of, a foreign country or any political
subdivision thereof, and includes any agent of the lawyer, law
firm, or law corporation doing business in the state.

(c) “Advertise” or “advertisement” means any communication,
disseminated by television or radio, by any print medium,
including, but not limited to, newspapers and billboards, or by
means of a mailing directed generally to members of the public
and not to a specific person, that solicits employment of legal
services provided by a member, and is directed to the general
public and is paid for by, or on the behalf of, an attorney.

(d) “Electronic medium” means television, radio, or computer
networks.

SEC. 13. Section 7161 of the Business and Professions Code
is amended to read:

7161. It is a misdemeanor for any person to engage in any of
the following acts, the commission of which shall be cause for
disciplinary action against any licensee or applicant:

(@) Using false, misleading, or deceptive advertising as an
inducement to enter into any contract for a work of improvement,
including, but not limited to, any home improvement contract,
whereby any member of the public may be misled or injured.

(b) Making any substantial misrepresentation in the
procurement of a contract for a home improvement or other work
of improvement or making any false promise of a character likely
to influence, persuade, or induce any person to enter into the
contract.

(c) Any fraud in the execution of, or in the material alteration
of, any contract, trust deed, mortgage, promissory note, or other
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document incident to a home improvement transaction or other
transaction involving a work of improvement.

(d) Preparing or accepting any trust deed, mortgage,
promissory note, or other evidence of indebtedness upon the
obligations of a home improvement transaction or other
transaction for a work of improvement with knowledge that it
specifies a greater monetary obligation than the consideration for
the improvement work, which consideration may be a time sale
price.

(e) Directly or indirectly publishing any advertisement relating
to home improvements or other works of improvement that
contains an assertion, representation, or statement of fact that is
false, deceptive, or misleading, or by any means advertising or
purporting to offer to the general public this improvement work
with the intent not to accept contracts for the particular work or
at the price that is advertised or offered to the public, except that
any advertisement that is subject to and complies with the
existing rules, regulations, or guides of the Federal Trade
Commission shall not be deemed false, deceptive, or misleading.

(f) Any person who violates subdivision (b), (c), (d), or (e) as
part of a plan or scheme to defraud an owner of a residential or
nonresidential ~ structure, including a mobilehome or
manufactured home, in connection with the offer or performance
of repairs to the structure for damage caused by a natural
disaster, shall be ordered by the court to make full restitution to
the victim based on the person’s ability to pay, as defined in
subdivision (e) of Section 1203.1b of the Penal Code. In addition
to full restitution and imprisonment as authorized by this section,
the court may impose a fine of not less than five hundred dollars
($500) nor more than twenty-five thousand dollars ($25,000),
based upon the defendant’s ability to pay. This subdivision
applies to natural disasters for which a state of emergency is
proclaimed by the Governor pursuant to Section 8625 of the
Government Code or for which an emergency or major disaster is
declared by the President of the United States.

SEC. 14. Section 7302 of the Business and Professions Code
Is amended to read:

7302. The following definitions shall apply for purposes of
this chapter:

(@) “Department” means the Department of Consumer Affairs.
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(b) “Director” means the Director of Consumer Affairs.

(c) “Board” or “bureau” means the State Board of Barbering
and Cosmetology.

(d) “Executive officer” means the executive officer of the
State Board of Barbering and Cosmetology.

SEC. 15. Section 7582.20 of the Business and Professions
Code is amended to read:

7582.20. (a) Every advertisement by a licensee soliciting or
advertising business shall contain his or her name, address, and
license number as they appear in the records of the bureau. For
the purpose of this section, “advertisement” includes any
business card, stationery, brochure, flyer, circular, newsletter, fax
form, printed or published paid advertisement in any media form,
or telephone book listing. Every advertisement by a licensee
soliciting or advertising the licensee’s business shall contain his
or her business name, business address or business telephone
number, and license number, as they appear in the records of the
bureau.

(b) The director may assess a fine of two hundred fifty dollars
($250) per violation of subdivision (a).

SEC. 16. Section 7591.19 of the Business and Professions
Code is amended to read:

7591.19. (@) (1) An alarm company operator, qualified
manager, or alarm agent may request a review by the Alarm
Company Operator Disciplinary Review Committee to contest
the assessment of an administrative fine or to appeal a denial,
revocation, or suspension unless the denial or suspension is
ordered by the director in accordance with Chapter 5
(commencing with Section 11500) of Part 1 of Division 3 of Title
2 of the Government Code or in accordance with Section 7591.8
of this code.

(2) A request for a review shall be by written notice to the
bureau within 30 days of the issuance of the citation and
assessment, denial, or suspension.

(3) Following a review by the disciplinary review committee,
the appellant shall be notified within 30 days, in writing, by
regular mail, of the committee’s decision.

(4) If the appellant disagrees with the decision made by the
Alarm Company Operator Disciplinary Review Committee, he or
she may request a hearing as outlined in subdivision (b). A
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request for a hearing following a decision by the disciplinary
review committee shall be by written notice to the bureau within
30 days of the committee’s decision.

(5) If the appellant does not request a hearing within 30 days,
the review committee’s decision shall become final.

(b) (1) An alarm company operator, qualified manager, or
alarm agent may request a hearing in accordance with Chapter 5
(commencing with Section 11500) of Part 1 of Division 3 of Title
2 of the Government Code if he or she contests an assessment of
an administrative fine, or to appeal a denial, suspension, or
revocation. A hearing may also be requested if the appellant
disagrees with the decision made by the Alarm Company
Operator Disciplinary Review Committee.

(2) A request for a hearing shall be by written notice to the
bureau within 30 days of the issuance of the decision by the
review committee. A hearing pursuant to this subdivision shall be
available only after a review by the disciplinary review
committee.

SEC. 17. Section 7830.1 of the Business and Professions
Code is amended to read:

7830.1. After one year following the effective date of this
section, it shall be unlawful for anyone other than a geophysicist
registered under this chapter to stamp or seal any plans,
specifications, plats, reports, or other documents with the seal or
stamp of a registered geophysicist, professional geophysicist, or
registered certified specialty geophysicist, or to use in any
manner the title “registered geophysicist,” “professional
geophysicist,” or the title of any registered certified specialty
geophysicist unless registered, or registered and certified, under
this chapter.

SEC. 18. Section 9855.6 of the Business and Professions
Code is amended to read:

9855.6. Where a service contractholder cancels a service
contract in accordance with Section 1794.41 of the Civil Code
and the refund due is not paid to the service contractholder or
credited to his or her account within 30 days after the service
contractor receives written notice of cancellation, the amount of
the required refund or credit shall bear interest, payable to the
service contractholder, at the rate of 10 percent per annum for
each additional 30 days or fraction thereof.
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SEC. 19. Section 11004.5 of the Business and Professions
Code is amended to read:

11004.5. In addition to any provisions of Section 11000, the
reference in this code to “subdivided lands” and “subdivision”
shall include all of the following:

(@) Any planned development, as defined in Section 11003,
containing five or more lots.

(b) Any community apartment project, as defined by Section
11004, containing five or more apartments.

(c) Any condominium project containing five or more
condominiums, as defined in Section 783 of the Civil Code.

(d) Any stock cooperative as defined in Section 11003.2,
including any legal or beneficial interests therein, having or
intended to have five or more shareholders.

(e) Any limited-equity housing cooperative, as defined in
Section 11003.4.

(F) In addition, the following interests shall be subject to this
chapter and the regulations of the commissioner adopted
pursuant thereto:

(1) Any accompanying memberships or other rights or
privileges created in, or in connection with, any of the forms of
development referred to in subdivision (a), (b), (c), (d), or (e) by
any deeds, conveyances, leases, subleases, assignments,
declarations of restrictions, articles of incorporation, bylaws, or
contracts applicable thereto.

(2) Any interests or memberships in any owners’ association
as defined in Section 1351 of the Civil Code, created in
connection with any of the forms of the development referred to
in subdivision (a), (b), (c), (d), or (e).

() Notwithstanding this section, time-share plans, exchange
programs, incidental benefits, and short-term product subject to
Chapter 2 (commencing with Section 11210) are not
“subdivisions” or *“subdivided lands” subject to this chapter.

SEC. 20. Section 12606.2 of the Business and Professions
Code is amended to read:

12606.2. (a) This section applies to food containers subject
to Section 403 (d) of the Federal Food, Drug, and Cosmetic Act
(21 U.S.C. Sec. 343 (d)), and Section 100.100 of Title 21 of the
Code of Federal Regulations. Section 12606 does not apply to
food containers subject to this section.
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(b) No food containers shall be made, formed, or filled as to be
misleading.

(c) A container that does not allow the consumer to fully view
its contents shall be considered to be filled as to be misleading if
it contains nonfunctional slack fill. Slack fill is the difference
between the actual capacity of a container and the volume of
product contained therein. Nonfunctional slack fill is the empty
space in a package that is filled to less than its capacity for
reasons other than the following:

(1) Protection of the contents of the package.

(2) The requirements of the machines used for enclosing the
contents in the package.

(3) Unavoidable product settling during shipping and
handling.

(4) The need for the package to perform a specific function,
such as where packaging plays a role in the preparation or
consumption of a food, if that function is inherent to the nature of
the food and is clearly communicated to consumers.

(5) The fact that the product consists of a food packaged in a
reusable container where the container is part of the presentation
of the food and has value that is both significant in proportion to
the value of the product and independent of its function to hold
the food, such as a gift product consisting of a food or foods
combined with a container that is intended for further use after
the food is consumed or durable commemorative or promotional
packages.

(6) Inability to increase the level of fill or to further reduce the
size of the package, such as where some minimum package size
is necessary to accommaodate required food labeling exclusive of
any vignettes or other nonmandatory designs or label
information, discourage pilfering, facilitate handling, or
accommodate tamper-resistant devices.

(d) This section shall be interpreted consistent with the
comments by the United States Food and Drug Administration on
the regulations contained in Section 100.100 of Title 21 of the
Code of Federal Regulations, interpreting Section 403(d) of the
Federal Food, Drug, and Cosmetic Act (21 U.S.C. Sec. 343(d)),
as those comments are reported on pages 64123 to 64137,
inclusive, of Volume 58 of the Federal Register.
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(e) If the requirements of this section do not impose the same
requirements as are imposed by Section 403(d) of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. Sec. 343(d)), or any
regulation promulgated pursuant thereto, then this section is not
operative to the extent that it is not identical to the federal
requirements, and for this purpose those federal requirements are
incorporated into this section and shall apply as if they were set
forth in this section.

(f) Any sealer may seize any container that is in violation of
this section and the contents of the container. By order of the
superior court of the city or county within which a violation of
this section occurs, the containers seized shall be condemned and
destroyed or released upon any conditions that the court may
impose to ensure against their use in violation of this chapter.
The contents of any condemned container shall be returned to the
owner thereof if the owner furnishes proper facilities for the
return.

SEC. 21. Section 14492 of the Business and Professions Code
Is amended to read:

14492. As used in this article, the following terms have the
meanings set forth in this section unless the context otherwise
requires:

(@) “Organization” includes any lodge, order, beneficial
association, fraternal or beneficial society or association,
historical, military, or veterans organization, labor union, or any
other similar society, organization, or association or degree,
branch, subordinate lodge, or auxiliary thereof.

(b) “Name and Ownership.” Name is that name that has first
been adopted and used by an organization within or beyond the
limits of this state, which name has been registered in the Office
of the Secretary of State, and the name of any organization that
has complied with Chapter 5 (commencing with Section 17900)
of Part 3 of Division 7, unless the name conflicts with a name
duly registered in the Office of the Secretary of State prior to the
compliance with those provisions, and any organization that has
so first adopted and used the name is its original owner.

SEC. 22. Section 17086 of the Business and Professions Code
is amended to read:

17086. No information obtained under this article, or under
Title 4 (commencing with Section 2016.010) of Part 4 of the
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Code of Civil Procedure, may be used against any party, or any
witness, as a basis for a misdemeanor or felony prosecution in
any court of this state.

SEC. 23. Section 17206.1 of the Business and Professions
Code is amended to read:

17206.1. (a) (1) Inaddition to any liability for a civil penalty
pursuant to Section 17206, any person who violates this chapter,
and the act or acts of unfair competition are perpetrated against
one or more senior citizens or disabled persons, may be liable for
a civil penalty not to exceed two thousand five hundred dollars
($2,500) for each violation, which may be assessed and
recovered in a civil action as prescribed in Section 17206.

(2) Subject to subdivision (d), any civil penalty shall be paid
as prescribed by subdivisions (b) and (c) of Section 17206.

(b) As used in this section, the following terms have the
following meanings:

(1) “Senior citizen” means a person who is 65 years of age or
older.

(2) “Disabled person” means any person who has a physical or
mental impairment that substantially limits one or more major
life activities.

(A) As used in this subdivision, “physical or mental
impairment” means any of the following:

(i) Any physiological disorder or condition, cosmetic
disfigurement, or anatomical loss substantially affecting one or
more of the following body systems: neurological;
musculoskeletal; special sense organs; respiratory, including
speech organs; cardiovascular; reproductive; digestive;
genitourinary; hemic and lymphatic; skin; or endocrine.

(i) Any mental or psychological disorder, such as mental
retardation, organic brain syndrome, emotional or mental illness,
and specific learning disabilities.

“Physical or mental impairment” includes, but is not limited to,
such diseases and conditions as orthopedic, visual, speech, and
hearing impairment, cerebral palsy, epilepsy, muscular
dystrophy, multiple sclerosis, cancer, heart disease, diabetes,
mental retardation, and emotional illness.

(B) “Major life activities” means functions such as caring for
one’s self, performing manual tasks, walking, seeing, hearing,
speaking, breathing, learning, and working.

97



SB 1852 — 40—

(c) In determining whether to impose a civil penalty pursuant
to subdivision (a) and the amount thereof, the court shall
consider, in addition to any other appropriate factors, the extent
to which one or more of the following factors are present:

(1) Whether the defendant knew or should have known that his
or her conduct was directed to one or more senior citizens or
disabled persons.

(2) Whether the defendant’s conduct caused one or more
senior citizens or disabled persons to suffer: loss or encumbrance
of a primary residence, principal employment, or source of
income; substantial loss of property set aside for retirement, or
for personal or family care and maintenance; or substantial loss
of payments received under a pension or retirement plan or a
government benefits program, or assets essential to the health or
welfare of the senior citizen or disabled person.

(3) Whether one or more senior citizens or disabled persons
are substantially more vulnerable than other members of the
public to the defendant’s conduct because of age, poor health or
infirmity, impaired understanding, restricted mobility, or
disability, and actually suffered substantial physical, emotional,
or economic damage resulting from the defendant’s conduct.

(d) Any court of competent jurisdiction hearing an action
pursuant to this section may make orders and judgments as may
be necessary to restore to any senior citizen or disabled person
any money or property, real or personal, which may have been
acquired by means of a violation of this chapter. Restitution
ordered pursuant to this subdivision shall be given priority over
recovery of any civil penalty designated by the court as imposed
pursuant to subdivision (a), but shall not be given priority over
any civil penalty imposed pursuant to subdivision (a) of Section
17206. If the court determines that full restitution cannot be made
to those senior citizens or disabled persons, either at the time of
judgment or by a future date determined by the court, then
restitution under this subdivision shall be made on a pro rata
basis depending on the amount of loss.

SEC. 24. Section 17508 of the Business and Professions Code
Is amended to read:

17508. (a) It shall be unlawful for any person doing business
in California and advertising to consumers in California to make
any false or misleading advertising claim, including claims that
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(1) purport to be based on factual, objective, or clinical evidence,
(2) compare the product’s effectiveness or safety to that of other
brands or products, or (3) purport to be based on any fact.

(b) Upon written request of the Director of Consumer Affairs,
the Attorney General, any city attorney, or any district attorney,
any person doing business in California and in whose behalf
advertising claims are made to consumers in California,
including claims that (1) purport to be based on factual,
objective, or clinical evidence, (2) compare the product’s
effectiveness or safety to that of other brands or products, or (3)
purport to be based on any fact, shall provide to the department
or official making the request evidence of the facts on which the
advertising claims are based. The request shall be made within
one year of the last day on which the advertising claims were
made.

Any city attorney or district attorney who makes a request
pursuant to this subdivision shall give prior notice of the request
to the Attorney General.

(c) The Director of Consumer Affairs, Attorney General, any
city attorney, or any district attorney may, upon failure of an
advertiser to respond by adequately substantiating the claim
within a reasonable time, or if the Director of Consumer Affairs,
Attorney General, city attorney, or district attorney shall have
reason to believe that the advertising claim is false or misleading,
do either or both of the following:

(1) Seek an immediate termination or modification of the
claim by the person in accordance with Section 17535.

(2) Disseminate information, taking due care to protect
legitimate trade secrets, concerning the veracity of the claims or
why the claims are misleading to the consumers of this state.

(d) The relief provided for in subdivision (c) is in addition to
any other relief that may be sought for a violation of this chapter.
Section 17534 shall not apply to violations of this section.

(e) Nothing in this section shall be construed to hold any
newspaper publisher or radio or television broadcaster liable for
publishing or broadcasting any advertising claims referred to in
subdivision (a), unless the publisher or broadcaster is the person
making the claims.

(f) The plaintiff shall have the burden of proof in establishing
any violation of this section.
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(9) If an advertisement is in violation of subdivision (a) and
Section 17500, the court shall not impose a separate civil penalty
pursuant to Section 17536 for the violation of subdivision (a) and
the violation of Section 17500 but shall impose a civil penalty for
the violation of either subdivision (a) or Section 17500.

SEC. 25. Section 17539.3 of the Business and Professions
Code is amended to read:

17539.3. (a) Sections 17539.1 and 17539.2 do not apply to a
game conducted to promote the sale of an employer’s product or
service by his or her employees, when those employees are the
sole eligible participants.

(b) As used in Sections 17539.1 and 17539.2, “person”
includes a firm, corporation, or association, but does not include
any charitable trust, corporation, or other organization exempted
from taxation under Section 23701d of the Revenue and Taxation
Code or Section 501(c) of the Internal Revenue Code.

(¢) Nothing in Sections 17539 to 17539.2, inclusive, shall be
construed to permit any contest or any series of contests or any
act or omission in connection therewith that is prohibited by any
other provision of law.

(d) Nothing in Section 17539.1 or 17539.2 shall be construed
to hold any newspaper publisher or radio or television
broadcaster liable for publishing or broadcasting any
advertisement relating to a contest, unless that publisher or
broadcaster is the person conducting or holding that contest.

(e) As used in Sections 17539 to 17539.2, inclusive, “contest”
includes any game, contest, puzzle, scheme, or plan that holds
out or offers to prospective participants the opportunity to receive
or compete for gifts, prizes, or gratuities as determined by skill or
any combination of chance and skill and that is, or in whole or in
part may be, conditioned upon the payment of consideration.

(f) Sections 17539 to 17539.2, inclusive, do not apply to the
mailing or otherwise sending of an application for admission, or
a notification or token evidencing the right of admission, to a
contest, performance, sporting event, or tournament of skill,
speed, power, or endurance between, or the operation of the
contest, performance, sporting event, or tournament by,
participants physically present at that contest, performance,
sporting event, or tournament.
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SEC. 26. Section 18625 of the Business and Professions Code
is amended to read:

18625. “Contest” and “match” are synonymous, may be used
interchangeably, include boxing, kickboxing, and martial arts
exhibitions, and mean a fight, prizefight, boxing contest,
pugilistic contest, kickboxing contest, martial arts contest, or
sparring match, between two or more persons, where full or
partial contact is used or intended that may result or is intended
to result in physical harm to the opponent. In any exhibition or
sparring match, the opponents are not required to use their best
efforts.

SEC. 27. Section 18720 of the Business and Professions Code
Is amended to read:

18720. (a) No boxing contest or match shall be more than 12
rounds of not more than three minutes each in length, except that
championship contests may, if the written approval of the
commission is first obtained, be 15 rounds of not more than three
minutes each in length. The commission may limit the number of
rounds in a contest within the maximum.

(b) There shall be one minute rest between consecutive
rounds.

SEC. 28. Section 18830 of the Business and Professions Code
is amended to read:

18830. As used in this article:

(@) “Person” includes a promoter, club, individual,
corporation, partnership, limited liability company, association,
or other organization.

(b) “Closed circuit telecast” includes any telecast or broadcast,
transmitted by any means, including subscription where an extra
or additional fee is charged or where an identifiable or particular
fee is charged for the viewing within this state of a simultaneous
telecast of any live, current, or spontaneous match or wrestling
exhibition.

SEC. 29. Section 19613.2 of the Business and Professions
Code is amended to read:

19613.2. (a) Any horsemen’s, owners’, or trainers’
organization or organization representing horsemen, owners, or
trainers shall be incorporated under the laws of the State of
California in order to receive a distribution or deduction under
this chapter. Each corporation shall represent a majority of the
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horsemen, owners, or trainers in the state with respect to the
breed of horses the corporation represents. The board shall
initially determine the organization that represents California
horsemen with respect to each breed. Any distribution or
deduction received by any of those organizations shall be used
only for the benefit of California horsemen.

(b) No portion of the amount distributed pursuant to Section
19613 to an owners’, trainers’, or horsemen’s organization shall
be used for the purpose of making contributions to candidates for
public office, or to urge or oppose any measure on the ballot. The
organizations representing owners, trainers, and horsemen may
expend no more than the amount reasonably necessary to
represent its members before the Legislature and the board with
respect to issues that directly affect services rendered to owners,
trainers, and horsemen. The board shall annually review the
budgets of the organizations representing owners, trainers, and
horsemen and shall determine the appropriate amount to be
expended for providing the representation authorized by this
subdivision.

(c) If an owners’, trainers’, or horsemen’s organization is
conducting itself contrary to statute, regulation, or order of the
board, the board may take disciplinary action against the
organization, including ordering an association to withhold any
distribution authorized pursuant to Section 19613.

(d) Upon recognition by the board of a successor horsemen’s,
owners’, or trainers’ organization or organization representing
horsemen, owners, or trainers, the board shall apportion those
assets that were generated pursuant to Section 19613 for the
benefit of the horsemen and the successor organization.

SEC. 30. Section 21669.1 of the Business and Professions
Code is amended to read:

21669.1. In addition to the requirements specified in
subdivision (a) of Section 21669, all swap meets conducted on
the premises or property of a state or local governmental entity
that has or expects to have an average daily attendance of 10,000
or more persons shall provide all of the following:

(@) A statement of ownership, including the identity of
individuals holding a financial interest of 5 percent or more.
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(b) A sworn statement that no individuals who have a financial
interest of 5 percent or more in the swap meet have been
convicted of any crime involving dishonesty or moral turpitude.

(c) A financial statement showing the operator’s financial
capability to operate a major swap meet and to meet any financial
obligations to the lessor and subcontractors.

(d) A statement that the operator is not knowingly delinquent
in any payments owed to a state or local governmental entity and
that he or she is not knowingly in violation of any state or local
law or ordinance related to public health or safety standards.

(e) Evidence that the operator has a minimum of five years of
experience in the management and operation of a swap meet for
profit with an average daily attendance of 5,000 or more.

(f) A plan for operations, including security, crowd control,
sanitation, and emergency medical response.

SEC. 31. Section 22701 of the Business and Professions Code
is amended to read:

22701. The Legislature finds and declares:

(@) Many physicians and scientists now warn that the risks
associated with suntanning are greater when tanning with
artificial ultraviolet light.

(b) These risks include, but are not limited to, sunburn,
premature aging, skin cancer, retinal damage, formation of
cataracts, suppression of the immune system, and damage to the
vascular system.

(c) Certain medications, cosmetics, and foods are
“photosensitizing,” which means that in some people they react
unfavorably with ultraviolet light to produce skin rashes or burns.

(d) Sunlamps and other artificial sources of ultraviolet light
are known to intensify these effects.

(e) The creation of state law to protect and promote the public
health, safety, and welfare is needed concerning tanning with
artificial ultraviolet light.

SEC. 32. Section 22901 of the Business and Professions Code
is amended to read:

22901. The following definitions apply for purposes of this
chapter:

(@ “Act” means the Fair Practices of Equipment
Manufacturers, Distributors, Wholesalers, and Dealers Act.
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(b) “Bulk sales law” means the Uniform Commercial
Code-Bulk Sales as contained in Division 6 (commencing with
Section 6101) of the Commercial Code.

(c) “Claim” means a dealer’s claim for reimbursement from a
supplier for labor and materials expended by the dealer to meet
the requirements of the supplier’s warranty agreement with a
consumer of the supplier’s products if the dealer has complied
with the supplier’s then-existing written policies and procedures
for warranties and warranty claims.

(d) “Current parts price” means, with respect to current parts,
the price for repair parts listed in the supplier’s price list or
catalog in effect at the time the dealer contract is canceled or
discontinued or, for purposes of Section 22905, the price list or
catalog in effect at the time the repair parts were ordered.
“Current parts price” also means, with respect to superseded
repair parts, the price listed in the supplier’s price list or catalog
in effect at the time the dealer contract is canceled or
discontinued for the part that performs the same function and
purpose as the superseded part, but is simply listed under a
different part number.

(e) “Current net parts cost” means the current parts price less
any trade or cash discounts typically given to the dealer with
respect to that dealer’s normal, ordinary course of orders of
repair parts. “Current net parts cost” also means, with respect to
a warranty, the current parts price of the supplier for the
equipment repaired less any trade or cash discounts typically
given to the dealer with respect to that dealer’s normal, ordinary
course of orders of repair parts.

(f) “Dealer” means any person primarily engaged in the retail
sale of equipment as defined in subdivision (j). For the purposes
of this act, “dealer” does not include a “franchisee” as defined in
Section 331.1 of the Vehicle Code or a “new motor vehicle
dealer” as defined in Section 426 of the Vehicle Code.

(g) “Dealer contract” means either an oral or written contract,
agreement, or arrangement for a definite or indefinite period
between a dealer and a supplier that provides for the rights and
obligations of the parties with respect to the purchase or sale of
equipment or repair parts.

(h) “Dealership” means the retail sale business engaged in by
a dealer under a dealer contract.
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(i) “Demonstrator” means equipment in a dealer’s inventory
that has not been sold, but has had its usage demonstrated to
potential customers, either without charge or pursuant to a
short-term rental agreement, with the intent of encouraging the
potential customer to purchase the equipment.

() (1) “Equipment” means all-terrain vehicles and other
machinery, equipment, implements, or attachments used for, or
in connection with, any of the following purposes:

(A) Lawn, garden, golf course, landscaping, or grounds
maintenance.

(B) Planting, cultivating, irrigating, harvesting, and producing
agricultural or forestry products.

(C) Raising, feeding, or tending to, or harvesting products
from, livestock and any other activity in connection with those
activities.

(D) Industrial, construction, maintenance, mining, or utility
activities or applications, including, but not limited to, material
handling equipment.

(2) Self-propelled vehicles designed primarily for the
transportation of persons or property on a street or highway are
specifically excluded from the definition of equipment.

(k) “Family member” means a spouse, parent, sibling, child,
son-in-law, daughter-in-law, and lineal descendant, including
those by adoption.

(I) “Good cause” means failure by a dealer to comply with the
requirements imposed on the dealer by the dealer contract, if
those requirements are not different from those requirements
imposed on other similarly situated dealers in this state.

(m) “Index” means the United States Department of Labor,
Bureau of Labor Statistics purchase price index for construction
machinery series identification number pcu333120333120, or
any successor index measuring substantially similar information.

(n) “Inventory” means  equipment, repair  parts,
data-processing hardware or software, and specialized service or
repair parts.

(o) “Major shareholder” means a shareholder with 51-percent
or greater interest in a dealership.

(p) “Manufacturer created incentive program” means a
program in which the dealer’s inventory has not been sold but
has been used for specialized purposes, including, but not limited
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to, harvest rental programs, dealer purchase rentals, and
short-term rentals. The warranty that is transferred to the
consumer upon sale, which shall be disclosed prior to sale, is the
manufacturer-provided base warranty, less hours and time used
while in a manufacturer created incentive program.

(0) “Net equipment cost” means the price the dealer actually
paid to the supplier for equipment, plus (1) freight, at truckload
rates in effect as of the effective date of the termination of a
dealer contract, if freight was paid by the dealer from the
supplier’s location to the dealer’s location and (2) reimbursement
for labor incurred in preparing the equipment for retail sale or
rental, which labor will be reimbursed at the dealer’s standard
labor rate charged by the dealer to its customers for nonwarranty
repair work; provided, however, if a supplier has established a
reasonable setup time, that labor will be reimbursed at an amount
equal to the reasonable setup time in effect as of the date of
delivery multiplied by the dealer’s standard labor rate.

(r) “Person” means an individual, corporation, partnership,
limited liability company, trust, or any and all other forms of
business entities, including any other entity in which a person has
a majority interest or of which a person has control, as well as the
individual officers, directors, and other persons in active control
of the activities of each entity.

(s) “Repair parts” means all parts and products related to the
service or repair of equipment, including superseded parts.

(t) “Single-line dealer” means a dealer that has (1) purchased
construction, industrial, forestry, and mining equipment from a
single supplier constituting 75 percent of the dealer’s new
equipment, calculated on the basis of net cost; and (2) a total
annual average sales volume in excess of forty million dollars
($40,000,000) for the three calendar years immediately preceding
the applicable determination date; provided, however, the sales
threshold shall be increased each year by an amount equal to the
current sales threshold multiplied by the percentage increase in
the index from January 1 of the immediately preceding year to
January 1 of the current year.

(u) “Single-line supplier” means the supplier that is selling the
single-line dealer construction, industrial, forestry, and mining
equipment constituting 75 percent of the dealer’s new equipment.
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(v) “Supplier” means any person engaged in the business of
manufacturing, assembly, or wholesale distribution of equipment
or repair parts. “Supplier” also includes any successor in interest
to a supplier, including a purchaser of assets or stock, or a
surviving corporation resulting from a merger, liquidation, or
reorganization of a supplier.

(w) “Terminate” means to terminate, cancel, fail to renew, or
materially change the competitive circumstances of a dealer
contract.

SEC. 33. Section 22915 of the Business and Professions Code
is amended to read:

22915. The lien created pursuant to this act shall be treated
according to the following:

(@) Have priority in accordance with the time the notice of
claim of lien is filed with the Secretary of State.

(b) Have the same priority as a security interest perfected by
the filing of a financing statement as of the date of notice of
claim of lien was filed with the Secretary of State.

(c) Not have priority over labor claims for wages and salaries
for personal services that are provided by any employee to any
lien debtor in connection with the equipment supplied, the
proceeds of which are subject to the lien.

SEC. 34. Section 23426.5 of the Business and Professions
Code is amended to read:

23426.5. (a) For purposes of this article, “club” also means
any tennis club that maintains not less than four regulation tennis
courts, together with the necessary facilities and clubhouse, has
members paying regular monthly dues, has been in existence for
not less than 45 years, and is not associated with a common
interest development as defined in Section 1351 of the Civil
Code, a community apartment project as defined in Section
11004 of this code, a project consisting of condominiums as
defined in Section 783 of the Civil Code, or a mobilehome park
as defined in Section 18214 of the Health and Safety Code.

(b) It shall be unlawful for any club licensed pursuant to this
section to make any discrimination, distinction, or restriction
against any person on account of the person’s color, race,
religion, ancestry, national origin, sex, or age.

SEC. 35. Section 25660 of the Business and Professions Code
is amended to read:

97



SB 1852 —50—

25660. (a) Bona fide evidence of majority and identity of the
person is a document issued by a federal, state, county, or
municipal government, or subdivision or agency thereof,
including, but not limited to, a motor vehicle operator’s license
or an identification card issued to a member of the Armed
Forces, that contains the name, date of birth, description, and
picture of the person.

(b) In the event an identification card issued to a member of
the Armed Forces is provided as proof of majority and lacks a
physical description, proof of majority may be further
substantiated if a motor vehicle operator’s license or other valid
bona fide identification issued by any government jurisdiction is
also provided.

(c) Proof that the defendant-licensee, or his or her employee or
agent, demanded, was shown, and acted in reliance upon bona
fide evidence in any transaction, employment, use, or permission
forbidden by Section 25658, 25663, or 25665 shall be a defense
to any criminal prosecution therefor or to any proceedings for the
suspension or revocation of any license based thereon.

SEC. 36. Section 43.97 of the Civil Code is amended to read:

43.97. There shall be no monetary liability on the part of, and
no cause of action for damages, other than economic or
pecuniary damages, shall arise against, a hospital for any action
taken upon the recommendation of its medical staff, or against
any other person or organization for any action taken, or
restriction imposed, which is required to be reported pursuant to
Section 805 of the Business and Professions Code, if that action
or restriction is reported in accordance with Section 805 of the
Business and Professions Code. This section shall not apply to an
action knowingly and intentionally taken for the purpose of
injuring a person affected by the action or infringing upon a
person’s rights.

SEC. 37. Section 51.4 of the Civil Code is amended to read:

51.4. (a) The Legislature finds and declares that the
requirements for senior housing under Sections 51.2 and 51.3 are
more stringent than the requirements for that housing under the
federal Fair Housing Amendments Act of 1988 (P.L. 100-430) in
recognition of the acute shortage of housing for families with
children in California. The Legislature further finds and declares
that the special design requirements for senior housing under
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Sections 51.2 and 51.3 may pose a hardship to some housing
developments that were constructed before the decision in
Marina Point, Ltd. v. Wolfson (1982) 30 Cal.3d 721. The
Legislature further finds and declares that the requirement for
specially designed accommodations in senior housing under
Sections 51.2 and 51.3 provides important benefits to senior
citizens and also ensures that housing exempt from the
prohibition of age discrimination is carefully tailored to meet the
compelling societal interest in providing senior housing.

(b) Any person who resided in, occupied, or used, prior to
January 1, 1990, a dwelling in a senior citizen housing
development that relied on the exemption to the special design
requirement provided by this section prior to January 1, 2001,
shall not be deprived of the right to continue that residency,
occupancy, or use as the result of the changes made to this
section by the enactment of Chapter 1004 of the Statutes of 2000.

(c) This section shall not apply to the County of Riverside.

SEC. 38. Section 54.6 of the Civil Code is amended to read:

54.6. As used in this part, “visually impaired” includes
blindness and means having central visual acuity not to exceed
20/200 in the better eye, with corrected lenses, as measured by
the Snellen test, or visual acuity greater than 20/200, but with a
limitation in the field of vision such that the widest diameter of
the visual field subtends an angle not greater than 20 degrees.

SEC. 39. Section 56.21 of the Civil Code is amended to read:

56.21. An authorization for an employer to disclose medical
information shall be valid if it complies with all of the following:

(@) Is handwritten by the person who signs it or is in a typeface
no smaller than 14-point type.

(b) Is clearly separate from any other language present on the
same page and is executed by a signature that serves no purpose
other than to execute the authorization.

(c) Issigned and dated by one of the following:

(1) The patient, except that a patient who is a minor may only
sign an authorization for the disclosure of medical information
obtained by a provider of health care in the course of furnishing
services to which the minor could lawfully have consented under
Part 1 (commencing with Section 25) or Part 2.7 (commencing
with Section 60) of Division 1.
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(2) The legal representative of the patient, if the patient is a
minor or incompetent. However, authorization may not be given
under this subdivision for the disclosure of medical information
that pertains to a competent minor and that was created by a
provider of health care in the course of furnishing services to
which a minor patient could lawfully have consented under Part
1 (commencing with Section 25) or Part 2.7 (commencing with
Section 60) of Division 1.

(3) The beneficiary or personal representative of a deceased
patient.

(d) States the limitations, if any, on the types of medical
information to be disclosed.

(e) States the name or functions of the employer or person
authorized to disclose the medical information.

(f) States the names or functions of the persons or entities
authorized to receive the medical information.

(g) States the limitations, if any, on the use of the medical
information by the persons or entities authorized to receive the
medical information.

(h) States a specific date after which the employer is no longer
authorized to disclose the medical information.

(i) Advises the person who signed the authorization of the
right to receive a copy of the authorization.

SEC. 40. Section 799.2.5 of the Civil Code is amended to
read:

799.2.5. (a) Except as provided in subdivision (b), the
ownership or management shall have no right of entry to a
mobilehome without the prior written consent of the resident.
The consent may be revoked in writing by the resident at any
time. The ownership or management shall have a right of entry
upon the land upon which a mobilehome is situated for
maintenance of utilities, trees, and driveways, for maintenance of
the premises in accordance with the rules and regulations of the
subdivision, cooperative, or condominium for mobilehomes, or
resident-owned mobilehome park when the homeowner or
resident fails to so maintain the premises, and protection of the
subdivision, cooperative, or condominium for mobilehomes, or
resident-owned mobilehome park at any reasonable time, but not
in a manner or at a time that would interfere with the resident’s
quiet enjoyment.
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(b) The ownership or management may enter a mobilehome
without the prior written consent of the resident in case of an
emergency or when the resident has abandoned the mobilehome.

SEC. 41. Section 846.1 of the Civil Code is amended to read:

846.1. (a) Except as provided in subdivision (c), an owner of
any estate or interest in real property, whether possessory or
nonpossessory, who gives permission to the public for entry on
or use of the real property pursuant to an agreement with a public
or nonprofit agency for purposes of recreational trail use, and is a
defendant in a civil action brought by, or on behalf of, a person
who is allegedly injured or allegedly suffers damages on the real
property, may present a claim to the California Victim
Compensation and Government Claims Board for reasonable
attorney’s fees incurred in this civil action if any of the following
occurs:

(1) The court has dismissed the civil action upon a demurrer or
motion for summary judgment made by the owner or upon its
own motion for lack of prosecution.

(2) The action was dismissed by the plaintiff without any
payment from the owner.

(3) The owner prevails in the civil action.

(b) Except as provided in subdivision (c), a public entity, as
defined in Section 831.5 of the Government Code, that gives
permission to the public for entry on or use of real property for a
recreational purpose, as defined in Section 846, and is a
defendant in a civil action brought by, or on behalf of, a person
who is allegedly injured or allegedly suffers damages on the real
property, may present a claim to the California Victim
Compensation and Government Claims Board for reasonable
attorney’s fees incurred in this civil action if any of the following
occurs:

(1) The court has dismissed the civil action upon a demurrer or
motion for summary judgment made by this public entity or upon
its own motion for lack of prosecution.

(2) The action was dismissed by the plaintiff without any
payment from the public entity.

(3) The public entity prevails in the civil action.

(c) Anowner of any estate or interest in real property, whether
p0sSsessory or nonpossessory, or a public entity, as defined in
Section 831.5 of the Government Code, that gives permission to
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the public for entry on, or use of, the real property for a
recreational purpose, as defined in Section 846, pursuant to an
agreement with a public or nonprofit agency, and is a defendant
in a civil action brought by, or on behalf of, a person who seeks
to restrict, prevent, or delay public use of that property, may
present a claim to the California Victim Compensation and
Government Claims Board for reasonable attorney’s fees
incurred in the civil action if any of the following occurs:

(1) The court has dismissed the civil action upon a demurrer or
motion for summary judgment made by the owner or public
entity or upon its own motion for lack of prosecution.

(2) The action was dismissed by the plaintiff without any
payment from the owner or public entity.

(3) The owner or public entity prevails in the civil action.

(d) The California Victim Compensation and Government
Claims Board shall allow the claim if the requirements of this
section are met. The claim shall be paid from an appropriation to
be made for that purpose. Reasonable attorney’s fees, for
purposes of this section, may not exceed an hourly rate greater
than the rate charged by the Attorney General at the time the
award is made, and may not exceed an aggregate amount of
twenty-five thousand dollars ($25,000). This subdivision shall
not apply if a public entity has provided for the defense of this
civil action pursuant to Section 995 of the Government Code.
This subdivision shall also not apply if an owner or public entity
has been provided a legal defense by the state pursuant to any
contract or other legal obligation.

(e) The total of claims allowed by the board pursuant to this
section shall not exceed two hundred thousand dollars ($200,000)
per fiscal year.

SEC. 42. Section 1363.04 of the Civil Code is amended to
read:

1363.04. (a) Association funds shall not be used for
campaign purposes in connection with any association board
election. Funds of the association shall not be used for campaign
purposes in connection with any other association election except
to the extent necessary to comply with duties of the association
imposed by law.

(b) For the purposes of this section, “campaign purposes”
includes, but is not limited to, the following:
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(1) Expressly advocating the election or defeat of any
candidate that is on the association election ballot.

(2) Including the photograph or prominently featuring the
name of any candidate on a communication from the association
or its board, excepting the ballot and ballot materials, within 30
days of an election. This is not a campaign purpose if the
communication is one for which subdivision (a) of Section
1363.03 requires that equal access be provided to another
candidate or advocate.

SEC. 43. Section 1363.07 of the Civil Code is amended to
read:

1363.07. (a) After an association acquires fee title to, or any
easement right over, a common area, unless the association’s
governing documents specify a different percentage, the
affirmative vote of members owning at least 67 percent of the
separate interests in the common interest development shall be
required before the board of directors may grant exclusive use of
any portion of that common area to any member, except for any
of the following:

(1) A reconveyance of all or any portion of that common area
to the subdivider to enable the continuation of development that
is in substantial conformance with a detailed plan of phased
development submitted to the Real Estate Commissioner with the
application for a public report.

(2) Any grant of exclusive use that is in substantial
conformance with a detailed plan of phased development
submitted to the Real Estate Commissioner with the application
for a public report or in accordance with the governing
documents approved by the Real Estate Commissioner.

(3) Any grant of exclusive use that is for any of the following
reasons:

(A) To eliminate or correct engineering errors in documents
recorded with the county recorder or on file with a public agency
or utility company.

(B) To eliminate or correct encroachments due to errors in
construction of any improvements.

(C) To permit changes in the plan of development submitted to
the Real Estate Commissioner in circumstances where the
changes are the result of topography, obstruction, hardship,
aesthetic considerations, or environmental conditions.
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(D) To fulfill the requirement of a public agency.

(E) To transfer the burden of management and maintenance of
any common area that is generally inaccessible and not of
general use to the membership at large of the association.

(F) Any grant in connection with an expressly zoned industrial
or commercial development, or any grant within a subdivision of
the type defined in Section 1373.

(b) Any measure placed before the members requesting that
the board of directors grant exclusive use of any portion of the
common area shall specify whether the association will receive
any monetary consideration for the grant and whether the
association or the transferee will be responsible for providing any
insurance coverage for exclusive use of the common area.

SEC. 44. Section 1761 of the Civil Code is amended to read:

1761. Asused in this title:

(@) “Goods” means tangible chattels bought or leased for use
primarily for personal, family, or household purposes, including
certificates or coupons exchangeable for these goods, and
including goods that, at the time of the sale or subsequently, are
to be so affixed to real property as to become a part of real
property, whether or not they are severable from the real
property.

(b) “Services” means work, labor, and services for other than
a commercial or business use, including services furnished in
connection with the sale or repair of goods.

(c) “Person” means an individual, partnership, corporation,
limited liability company, association, or other group, however
organized.

(d) “Consumer” means an individual who seeks or acquires,
by purchase or lease, any goods or services for personal, family,
or household purposes.

(e) “Transaction” means an agreement between a consumer
and any other person, whether or not the agreement is a contract
enforceable by action, and includes the making of, and the
performance pursuant to, that agreement.

(F) “Senior citizen” means a person who is 65 years of age or
older.

(9) “Disabled person” means any person who has a physical or
mental impairment that substantially limits one or more major
life activities.
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(1) As used in this subdivision, “physical or mental
impairment” means any of the following:

(A) Any physiological disorder or condition, cosmetic
disfigurement, or anatomical loss substantially affecting one or
more of the following body systems: neurological;
musculoskeletal; special sense organs; respiratory, including
speech organs; cardiovascular; reproductive; digestive;
genitourinary; hemic and lymphatic; skin; or endocrine.

(B) Any mental or psychological disorder, such as mental
retardation, organic brain syndrome, emotional or mental illness,
and specific learning disabilities. “Physical or mental
impairment” includes, but is not limited to, such diseases and
conditions as orthopedic, visual, speech, and hearing impairment,
cerebral palsy, epilepsy, muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental retardation, and emotional
illness.

(2) “Major life activities” means functions such as caring for
one’s self, performing manual tasks, walking, seeing, hearing,
speaking, breathing, learning, and working.

(h) “Home solicitation” means any transaction made at the
consumer’s primary residence, except those transactions initiated
by the consumer. A consumer response to an advertisement is not
a home solicitation.

SEC. 45. Section 1786.10 of the Civil Code is amended to
read:

1786.10. (a) Every investigative consumer reporting agency
shall, upon request and proper identification of any consumer,
allow the consumer to visually inspect all files maintained
regarding the consumer at the time of the request.

(b) (1) All items of information shall be available for
inspection, except that the sources of information, other than
public records and records from databases available for sale,
acquired solely for use in preparing an investigative consumer
report and actually used for no other purpose need not be
disclosed. However, if an action is brought under this title, those
sources shall be available to the consumer under appropriate
discovery procedures in the court in which the action is brought.

(2) This title shall not be interpreted to mean that investigative
consumer reporting agencies are required to divulge to

97



SB 1852 —58—

consumers the sources of investigative consumer reports, except
in appropriate discovery procedures as outlined in this title.

(c) The investigative consumer reporting agency shall also
identify the recipients of any investigative consumer report on
the consumer that the investigative consumer reporting agency
has furnished for either of the following purposes:

(1) For employment or insurance purposes within the
three-year period preceding the request.

(2) For any other purpose within the three-year period
preceding the request.

(d) The identification of a recipient under subdivision (c) shall
include the name of the recipient or, if applicable, the trade name
(written in full) under which the recipient conducts business and,
upon request of the consumer, the address and telephone number
of the recipient.

(e) The investigative consumer reporting agency shall also
disclose the dates, original payees, and amounts of any checks or
charges upon which is based any adverse characterization of the
consumer, included in the file at the time of the disclosure.

SEC. 46. Section 1788.2 of the Civil Code is amended to
read:

1788.2. (a) Definitions and rules of construction set forth in
this section are applicable for the purpose of this title.

(b) “Debt collection” means any act or practice in connection
with the collection of consumer debts.

(c) “Debt collector” means any person who, in the ordinary
course of business, regularly, on behalf of himself or herself or
others, engages in debt collection. The term includes any person
who composes and sells, or offers to compose and sell, forms,
letters, and other collection media used or intended to be used for
debt collection, but does not include an attorney or counselor at
law.

(d) “Debt” means money, property, or their equivalent, which
is due or owing or alleged to be due or owing from a natural
person to another person.

(e) “Consumer credit transaction” means a transaction
between a natural person and another person in which property,
services, or money is acquired on credit by that natural person
from another person primarily for personal, family, or household
purposes.
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(f) “Consumer debt” and “consumer credit” mean money,
property, or their equivalent, due or owing or alleged to be due or
owing from a natural person by reason of a consumer credit
transaction.

(g) “Person” means a natural person, partnership, corporation,
limited liability company, trust, estate, cooperative, association,
or other similar entity.

(h) “Debtor” means a natural person from whom a debt
collector seeks to collect a consumer debt which is due and
owing or alleged to be due and owing from such person.

(i) “Creditor” means a person who extends consumer credit to
a debtor.

() (1) “Consumer credit report” means any written, oral, or
other communication of any information by a consumer reporting
agency bearing on a consumer’s creditworthiness, credit
standing, credit capacity, character, general reputation, personal
characteristics or mode of living, which is used or expected to be
used or collected in whole or in part for the purpose of serving as
a factor in establishing the consumer’s eligibility for any of the
following:

(A) Credit or insurance to be used primarily for personal,
family, or household purposes.

(B) Employment purposes.

(C) Other purposes authorized under any applicable federal or
state law or regulation.

(2) “Consumer credit report” does not include any of the
following:

(A) Any report containing information solely as to transactions
or experiences between the consumer and the person making the
report.

(B) Any authorization or approval of a specific extension of
credit directly or indirectly by the issuer of a credit card or
similar device.

(C) Any report in which a person who has been requested by a
third party to make a specific extension of credit directly or
indirectly to a consumer conveys his or her decision with respect
to that request if the third party advises the consumer of the name
and address of the person to whom the request was made and that
person makes the disclosures to the consumer required under any
applicable federal or state law or regulation.
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(k) “Consumer reporting agency” means any person who, for
monetary fees or dues, or on a cooperative nonprofit basis,
regularly engages, in whole or in part, in the practice of
assembling or evaluating consumer credit information or other
information on consumers for the purpose of furnishing
consumer credit reports to third parties, and who uses any means
or facility for the purpose of preparing or furnishing consumer
credit reports.

SEC. 47. Section 1789.37 of the Civil Code is amended to
read:

1789.37. (a) Every owner of a check casher’s business shall
obtain a permit from the Department of Justice to conduct a
check casher’s business.

(b) All applications for a permit to conduct a check casher’s
business shall be filed with the department in writing, signed by
the applicant, if an individual, or by a member or officer
authorized to sign, if the applicant is a corporation or other entity,
and shall state the name of the business, the type of business
engaged in, and the business address. Each applicant shall be
fingerprinted.

(c) Each applicant for a permit to conduct a check casher’s
business shall pay a fee not to exceed the cost of processing the
application, fingerprinting the applicant, and checking or
obtaining the criminal record of the applicant, at the time of
filing the application.

(d) Each applicant shall annually, beginning one year from the
date of issuance of a check casher’s permit, file an application for
renewal of the permit with the department, along with payment
of a renewal fee not to exceed the cost of processing the
application for renewal and checking or obtaining the criminal
record of the applicant.

(e) The department shall deny an application for a permit to
conduct a check casher’s business, or for renewal of a permit, if
the applicant has a felony conviction involving dishonesty, fraud,
or deceit, if the crime is substantially related to the qualifications,
functions, or duties of a person engaged in the business of check
cashing.

(f) The department shall adopt regulations to implement this
section and shall determine the amount of the application fees
required by this section. The department shall prescribe forms for
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the applications and permit required by this section, which shall
be uniform throughout the state.

(9) Inany action brought by a city attorney or district attorney
to enforce a violation of this section, an owner of a check
casher’s business who engages in the business of check cashing
without holding a current and valid permit issued by the
department pursuant to this section is subject to a civil penalty, as
follows:

(1) For the first offense, not more than one thousand dollars
($1,000).

(2) For the second offense, not more than five thousand dollars
($5,000).

(h) Any person who has twice been found in violation of
subdivision (g) and who, within 10 years of the date of the first
offense, engages in the business of check cashing without
holding a current and valid permit issued by the department
pursuant to this section is guilty of a misdemeanor punishable by
imprisonment in a county jail not exceeding six months, or by a
fine not exceeding five thousand dollars ($5,000), or by both that
fine and imprisonment.

(i) All civil penalties, forfeited bail, or fines received by any
court pursuant to this section shall, as soon as practicable after
the receipt thereof, be deposited with the county treasurer of the
county in which the court is situated. Fines and forfeitures
deposited shall be disbursed pursuant to the Penal Code. Civil
penalties deposited shall be paid at least once a month as follows:

(1) Fifty percent to the Treasurer by warrant of the county
auditor drawn upon the requisition of the clerk or judge of the
court, to be deposited in the State Treasury on order of the
Controller.

(2) Fifty percent to the city treasurer of the city, if the offense
occurred in a city, otherwise to the treasurer of the county in
which the prosecution is conducted. Any money deposited in the
State Treasury under this section that is determined by the
Controller to have been erroneously deposited shall be refunded,
subject to approval of the California Victim Compensation and
Government Claims Board prior to the payment of the refund,
out of any money in the State Treasury that is available by law
for that purpose.

(J) This section shall become operative December 31, 2004.
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SEC. 48. Section 1812.85 of the Civil Code is amended to
read:

1812.85. (a) Every contract for health studio services shall
provide that performance of the agreed upon services will begin
within six months after the date the contract is entered into. The
consumer may cancel the contract and receive a pro rata refund if
the health studio fails to provide the specific facilities advertised
or offered in writing by the time indicated. If no time is indicated
in the contract, the consumer may cancel the contract within six
months after the execution of the contract and shall receive a pro
rata refund. If a health studio fails to meet a timeline set forth in
this section, the consumer may cancel the contract at any time
after the expiration of the timeline, provided that if, following the
expiration of the timeline, the health studio does provide the
advertised or agreed upon services, the consumer may cancel the
contract up to 10 days after those services are provided.

(b) (1) Every contract for health studio services shall, in
addition, contain on its face, and in close proximity to the space
reserved for the signature of the buyer, a conspicuous statement
in a size equal to at least 10-point boldface type, as follows:

“You, the buyer, may cancel this agreement at any time prior to
midnight of the fifth business day of the health studio after the
date of this agreement, excluding Sundays and holidays. To
cancel this agreement, mail or deliver a signed and dated notice,
or send a telegram which states that you, the buyer, are canceling
this agreement, or words of similar effect. The notice shall be
sent to

(Name of health studio operator)
at

(Address of health studio operator).”

(2) The contract for health studio services shall contain on the
first page, in a type size no smaller than that generally used in the
body of the document, the following: (A) the name and address
of the health studio operator to which the notice of cancellation is
to be mailed, and (B) the date the buyer signed the contract.

(3) The contract shall provide a description of the services,
facilities, and hours of access to which the consumer is entitled.
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Any services, facilities, and hours of access that are not described
in the contract shall be considered optional services, and these
optional services shall be considered as separate contracts for the
purposes of this title and Section 1812.83.

(4) Until the health studio operator has complied with this
section, the buyer may cancel the contract for health studio
Services.

(5) All moneys paid pursuant to a contract for health studio
services shall be refunded within 10 days after receipt of the
notice of cancellation, except that payment shall be made for any
health studio services received prior to cancellation.

(c) If at any time during the term of the contract, including a
transfer of the contractual obligation, the health studio eliminates
or substantially reduces the scope of the facilities, such as
swimming pools or tennis courts, that were described in the
contract, in an advertisement relating to the specific location, or
in a written offer, and available to the consumer upon execution
of the contract, the consumer may cancel the contract and receive
a pro rata refund. The consumer may not cancel the contract
pursuant to this subdivision if the health studio, after giving
reasonable notice to its members, temporarily takes facilities out
of operation for reasonable repairs, modifications, substitutions,
or improvements. This subdivision shall not be interpreted to
give the consumer the right to cancel a contract because of
changes to the type or quantity of classes or equipment offered,
provided the consumer is informed in the contract that the health
studio reserves the right to make changes to the type or quantity
of classes or equipment offered and the changes to the type or
quantity of classes or equipment offered is reasonable under the
circumstances.

(d) (1) If a contract for health studio services requires
payment of one thousand five hundred dollars ($1,500) to two
thousand dollars ($2,000), inclusive, including initiation fees or
initial membership fees, by the person receiving the services or
the use of the facility, the person shall have the right to cancel the
contract within 20 days after the contract is executed.

(2) If a contract for health studio services requires payment of
two thousand one dollars ($2,001) to two thousand five hundred
dollars ($2,500), inclusive, including initiation fees or initial
membership fees, by the person receiving the services or the use
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of the facility, the person shall have the right to cancel the
contract within 30 days after the contract is executed.

(3) If a contract for health studio services requires payment of
two thousand five hundred one dollars ($2,501) or more,
including initiation fees or initial membership fees, by the person
receiving the services or the use of the facility, the person shall
have the right to cancel the contract within 45 days after the
contract is executed.

(4) The right of cancellation provided in this subdivision shall
be set out in the membership contract.

(5) The rights and remedies under this paragraph are
cumulative to any rights and remedies under other law.

(6) A health studio entering into a contract for health studio
services that does not require payment in excess of one thousand
dollars ($1,000), including initiation or initial membership fees
and exclusive of interest or finance charges, by the person
receiving the services or the use of the facilities, is not required
to comply with the provisions of this subdivision that are added
by Section 3 of Chapter 439 of the Statutes of 2005.

(e) Upon cancellation, the consumer shall be liable only for
that portion of the total contract payment, including initiation
fees and other charges however denominated, that has been
available for use by the consumer, based upon a pro rata
calculation over the term of the contract. The remaining portion
of the contract payment shall be returned to the consumer by the
health studio.

SEC. 49. Section 1812.97 of the Civil Code, as added by
Section 6 of Chapter 439 of the Statutes of 2005, is amended and
renumbered to read:

1812.98. Nothing in this title is intended to prohibit
month-to-month contracts. This section is declaratory of existing
law.

SEC. 50. Section 1812.106 of the Civil Code is amended to
read:

1812.106. Every discount buying organization, before
obtaining the signature of a potential buyer on any application or
contract for discount buying services, shall provide to the buyer,
and shall allow the buyer to retain, the following written
disclosures:
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(@) The exact nature of the services it provides, specifying the
general categories of goods that are available at the discount
buying organization’s place of business or warehouse, those
categories of goods, if any, that must be ordered or obtained
through stores to which the discount buying organization will
refer the customer, and those categories of goods, if any, that
must be ordered or obtained through the mail.

(b) A list, current within the previous 60 days, of at least 100
items that are sold by or through the organization or available to
those who contract with the organization, identified by brand
name, model, and total price including a reasonable estimate of
freight charges, if any are to be imposed; a reasonable estimate of
delivery charges, if any are to be imposed; a reasonable estimate
of setup charges, if any are to be imposed; the discount buying
organization’s price markup; and a reasonable estimate of any
other charges the discount buying organization imposes. These
items shall be reasonably representative as to the type of goods
available. In lieu of providing this list, the discount buying
organization shall provide and allow the buyer to retain a list of
at least 100 items that were purchased by its members through
the discount buying organization during the preceding 60 days.
This list shall identify the items by brand name, model, and total
selling price including freight charges, if any; delivery charges, if
any; setup charges, if any; the discount buying organization’s
price markup; and any other charges imposed by the discount
buying organization, and shall be representative as to the type of
goods sold and the prices charged for the listed goods sold during
that period. If the maximum number of items available through a
discount buying organization is fewer than 100 in number, it may
comply with this section by furnishing a list of the total items
available, identified as described above with a statement that
those are the only goods presently available. Any list required by
this subdivision shall state the date on which it was prepared.

(c) A statement of the discount buying organization’s policy
with respect to warranties or guarantees on goods ordered, and
the policy with respect to the return of ordered goods,
cancellation of orders by the buyer, and refunds for cancellation
or return.

(d) A description of any charges, such as freight charges,
delivery charges, setup charges, seller’s markup, and any other
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charges that are incidental to the purchase of goods through the
discount buying organization and are to be paid by the buyer. A
disclosure of these costs in specific monetary amounts shall also
be made on each order placed through the discount buying
organization.

(e) If any stockholder, director, officer, or general or limited
partner of the discount buying organization, as the case may be:

(1) Has been convicted of a felony or misdemeanor or pleaded
nolo contendere to a felony or misdemeanor charge, if the felony
or misdemeanor involved fraud, embezzlement, fraudulent
conversion, misappropriation of property, or a violation of this
title.

(2) Has been held liable in a civil action by final judgment or
consented to the entry of a stipulated judgment if the civil action
alleged fraud, embezzlement, fraudulent conversion, or
misappropriation of property, a violation of this title, the use of
untrue or misleading representations in an attempt to sell or
dispose of real or personal property, or the use of unfair,
unlawful, or deceptive business practices.

(3) Is subject to any currently effective injunction or restrictive
order relating to business activity as the result of an action
brought by a public agency or department, including, but not
limited to, an action affecting any vocational license, a statement
so stating, and including the name of the court, the date of the
conviction, judgment, order, or injunction and, if applicable, the
name of the governmental agency that filed the action resulting
in the conviction, judgment, order, or injunction.

SEC. 51. Section 1812.306 of the Civil Code is amended to
read:

1812.306. (a) A purchaser’s remedy for errors in or
omissions from the membership camping contract of any of the
disclosures or requirements of Sections 1812.302 to 1812.304,
inclusive, shall be limited to a right of rescission and refund.
Reasonable attorney’s fees shall be awarded to the prevailing
party in any action under this title. This limitation does not apply
to errors or omissions from the contract, or disclosures or other
requirements of this title, which are a part of a scheme to
willfully misstate or omit the information required, or other
requirements imposed by this title.
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(b) Any failure, except a willful or material failure, to comply
with any provision of Sections 1812.302 to 1812.304, inclusive,
may be corrected within 30 days after receipt of written notice to
the membership camping operator from the purchaser, and, if so
corrected, there shall be no right of rescission. The membership
camping operator or the holder shall not be subject to any penalty
under this title. However, there can be no correction that
increases any monthly payment, the number of payments, or the
total amount due, unless concurred to, in writing, by the
purchaser. “Holder” includes the seller who acquires the contract,
or if the contract is purchased, a financing agency or other
assignee who purchases the contract.

SEC. 52. Section 1812.501 of the Civil Code is amended to
read:

1812.501. (a) (1) “Employment agency” or “agency” means:

(A) Any person who, for a fee or other valuable consideration
to be paid, directly or indirectly by a jobseeker, performs, offers
to perform, or represents it can or will perform any of the
following services:

(i) Procures, offers, promises, or attempts to procure
employment or engagements for others or employees for
employers.

(if) Registers persons seeking to procure or retain employment
or engagement.

(iii) Gives information as to where and from whom this help,
employment, or engagement may be procured.

(iv) Provides employment or engagements.

(B) Any person who offers, as one of its main objects or
purposes, to procure employment for any person who will pay for
its services, or that collects dues, tuition, or membership or
registration fees of any sort, if the main object of the person
paying those fees is to secure employment.

(C) Any person who, for a fee or other valuable consideration,
procures, offers, promises, provides, or attempts to procure
babysitting or domestic employment for others or domestics or
babysitters for others.

(2) “Employment agency” or “agency” shall not include any
employment counseling service or any job listing service.

(b) (1) “Employment counseling service” means any person
who offers, advertises, or represents it can or will provide any of
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the following services for a fee: career counseling, vocational
guidance, aptitude testing, executive consulting, personnel
consulting, career management, evaluation, or planning, or the
development of résumés and other promotional materials relating
to the preparation for employment. “Employment counseling
service” shall not include persons who provide services strictly
on an hourly basis with no financial obligation required of the
consumer beyond the hourly fee for services rendered. An
“employment counseling service” does not include the functions
of an “employment agency” as defined in subdivision (a).

(2) “Employment counseling service” does not include:

(A) Businesses that are retained by, act solely on behalf of,
and are compensated solely by prior or current employers that do
not require any “customer” to sign a contract and do not in any
way hold any “customer” liable for fees.

(B) (i) Any provider of vocational rehabilitation in which the
counseling services are paid for by insurance benefits, if the
counseling is provided as a result of marital dissolution or
separation proceedings to prepare one of the spouses for reentry
into the job market and if the fees are paid by some party other
than the person receiving the counseling services.

(if) The exemption provided in this subparagraph does not
apply to any vocational rehabilitation counselor who receives any
payments directly from the individual customer receiving the
counseling.

(C) Any person who engages solely in the preparation of
résumés and cover letters, provided that the résume writing
service does not advertise or hold itself out as offering other job
seeking or placement services and does not charge more than
three hundred dollars ($300) for any résumé, cover letter, or
combination of both to any single customer in any individual
transaction.

(D) Any public educational institution.

(E) Any private educational institution established solely for
educational purposes that, as a part of its curriculum, offers
employment counseling to its student body and conforms to the
requirements of Article 3.5 (commencing with Section 94760) of
Chapter 7 of Part 59 of the Education Code.

(F) A psychologist or psychological corporation licensed
pursuant to Chapter 6.6 (commencing with Section 2900) of
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Division 2 of the Business and Professions Code, providing
psychological assessment, career or occupational counseling, or
consultation and related professional services within his, her, or
its scope of practice.

(G) An educational psychologist licensed pursuant to Article 5
(commencing with Section 4986) of Chapter 13 of Division 2 of
the Business and Professions Code, providing counseling
services within his or her scope of practice.

(c) “Job listing service” means any person who provides,
offers, or represents it can or will provide any of the following
services, for a fee or other valuable consideration to be paid,
directly or indirectly, by the jobseeker in advance of, or
contemporaneously with, performance of these services: matches
jobseekers with employment opportunities, providing or offering
to provide jobseekers lists of employers or lists of job openings
or like publications, or preparing réesumes or lists of jobseekers
for distribution to potential employers.

(d) A “nurses’ registry” as defined in subdivision (b) of
Section 1812.524 is an employment agency. However, unless
otherwise provided for in this title, a nurses’ registry shall not be
required to comply with Chapter 2 (commencing with Section
1812.503) regulating employment agencies but, instead, shall be
required to comply with Chapter 7 (commencing with Section
1812.524).

(e) “Jobseeker” means a person seeking employment.

(f) “Employer” means any individual, company, partnership,
association, corporation, agent, employee, or representative for
whom or for which an employment agency or job listing service
attempts to obtain an employee or to place a jobseeker.

() “Job order” means any written or oral instruction,
direction, or permission granted by an employer or its agent to an
employment agency or job listing service to refer jobseekers for
a specified job.

(h) “Domestic agency” means any agency that provides, or
attempts to provide, employment by placement of domestic help
in private homes.

(i) “Deposit” means any money or valuable consideration
received by an employment agency or job listing service from a
jobseeker for referring the jobseeker to a position of employment
prior to the jobseeker’s acceptance of a position.
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() “Fee” means:

(1) Any money or other valuable consideration paid, or
promised to be paid, for services rendered or to be rendered by
any person conducting an employment agency, employment
counseling service, or job listing service under this title.

(2) Any money received by any person in excess of that which
has been paid out by him or her for transportation, transfer of
baggage, or board and lodging for any applicant for employment.

(k) “Registration fee” means any charge made, or attempted to
be made, by an employment agency for registering or listing an
applicant for employment, for letter writing, or any charge of a
like nature made, or attempted to be made without having a bona
fide order for the placement of the applicant in a position.

(1) “Person” means any individual, corporation, partnership,
limited liability company, trust, association, or other
organization.

(m) This section shall become operative on January 1, 1997.

SEC. 53. Section 1834.8 of the Civil Code is amended to
read:

1834.8. (a) At any public auction or sale where equines are
sold, the management of the auction or sale shall post a sign
(measuring a minimum of 15x9 inches with lettering of a
minimum of 1¥,x% (91 point)) or shall insert into its
consignment agreement with the seller in boldface type the notice
stated in subdivision (b). If a sign is posted, it shall be posted in a
conspicuous place so that it will be clearly visible to a majority
of persons attending the sale. If the notice is inserted into the
consignment agreement, space shall be provided adjacent to the
notice for the seller to initial his or her acknowledgment of the
notice.

(b) The notice required by subdivision (a) shall read as
follows:

“WARNING
Horses sold on these premises may be purchased for slaughter.
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As a possible safeguard, seller can set minimum bid above
current slaughter prices.”

(c) For the purposes of this section, the management of the
auction or sale shall post current slaughter prices or make them
available to sellers upon request.

SEC. 54. Section 2945.3 of the Civil Code is amended to
read:

2945.3. (a) Every contract shall be in writing and shall fully
disclose the exact nature of the foreclosure consultant’s services
and the total amount and terms of compensation.

(b) The following notice, printed in at least 14-point boldface
type and completed with the name of the foreclosure consultant,
shall be printed immediately above the statement required by
subdivision (c):

“NOTICE REQUIRED BY CALIFORNIA LAW
or anyone working

(Name)
for him or her CANNOT:
(1) Take any money from you or ask you for money
until has
(Name)
completely finished doing everything he or she said he or she would do; and
(2) Ask you to sign or have you sign any lien, deed of trust, or deed.”

(c) The contract shall be written in the same language as
principally used by the foreclosure consultant to describe his or
her services or to negotiate the contract; shall be dated and signed
by the owner; and shall contain in immediate proximity to the
space reserved for the owner’s signature a conspicuous statement
in a size equal to at least 10-point boldface type, as follows:
“You, the owner, may cancel this transaction at any time prior to
midnight of the third business day after the date of this
transaction. See the attached notice of cancellation form for an
explanation of this right.”

(d) The contract shall contain on the first page, in a type size
no smaller than that generally used in the body of the document,
each of the following:
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(1) The name and address of the foreclosure consultant to
which the notice or cancellation is to be mailed.

(2) The date the owner signed the contract.

(e) The contract shall be accompanied by a completed form in
duplicate, captioned “notice of cancellation,” which shall be
attached to the contract, shall be easily detachable, and shall
contain in type of at least 10-point the following statement
written in the same language as used in the contract:

“NOTICE OF CANCELLATION

(Enter date of transaction) (Date)

You may cancel this transaction, without any penalty or
obligation, within three business days from the above date.

To cancel this transaction, mail or deliver a signed and dated
copy of this cancellation notice, or any other written notice, or
send a telegram
to

(Name of foreclosure consultant)
at

(Address of foreclosure consultant’s place of business)
NOT LATER THAN MIDNIGHT OF

(Date)
I hereby cancel this transaction

(Date)

(Owner’s signature)

(f) The foreclosure consultant shall provide the owner with a
copy of the contract and the attached notice of cancellation.

(9) Until the foreclosure consultant has complied with this
section, the owner may cancel the contract.

(h) After the 65-day period following the foreclosure sale, the
foreclosure consultant may enter into a contract to assist the
owner in arranging, or arrange for the owner, the release of funds
remaining after the foreclosure sale (“surplus funds”) from the
beneficiary, mortgagee, trustee under a power of sale, or counsel
for the beneficiary, mortgagee, or trustee. However, prior to
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entering into that contract, the foreclosure consultant shall do all
of the following:

(1) Prepare and deliver to the owner a notice in 14-point
boldface type and substantially in the form set forth below.

(2) Obtain a receipt executed by each owner and
acknowledged before a notary public, acknowledging a copy of
the notice set forth below.

“NOTICE TO OWNER

(Date of Contract) (Date signed by Owner)

(Date of Foreclosure Sale)

You may be entitled to receive all or a portion of the surplus funds generated
from the foreclosure sale of your real property located at:

, California on
without paying any fees or costs of any
kind to a third party. You should check directly with the trustee or beneficiary
who conducted the foreclosure sale of your property to determine the name,
address, and telephone number of the party to whom you can direct inquiries
regarding filing a claim for surplus funds without paying a fee to a third party.
No person or entity may require you to enter into any agreement requiring the
payment of a fee to that person or entity in order to receive the surplus funds
from the foreclosure sale to which you may be entitled during the 65 days after
the date of the trustee’s sale.”

SEC. 55. Section 2945.9 of the Civil Code is amended to
read:

2945.9. (a) A foreclosure consultant is liable for all damages
resulting from any statement made or act committed by the
foreclosure consultant’s representative in any manner connected
with the foreclosure consultant’s (1) performance, offer to
perform, or contract to perform any of the services described in
subdivision (a) of Section 2945.1, (2) receipt of any
consideration or property from or on behalf of an owner, or (3)
performance of any act prohibited by this article.

(b) “Representative” for the purposes of this section means a
person who in any manner solicits, induces, or causes (1) any
owner to contract with a foreclosure consultant, (2) any owner to
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pay any consideration or transfer title to the residence in
foreclosure to the foreclosure consultant, or (3) any member of
the owner’s family or household to induce or cause any owner to
pay any consideration or transfer title to the residence in
foreclosure to the foreclosure consultant.

SEC. 56. Section 2954.7 of the Civil Code is amended to
read:

2954.7. Except when a statute, regulation, rule, or written
guideline promulgated by an institutional third party applicable
to notes or evidence of indebtedness secured by a deed of trust or
mortgage purchased in whole or in part by an institutional third
party specifically prohibits cancellation during the term of the
indebtedness, if a borrower so requests and the conditions
established by paragraphs (1) to (5), inclusive, of subdivision (a)
are met, a borrower may terminate future payments for private
mortgage insurance, or mortgage guaranty insurance as defined
in subdivision (a) of Section 12640.02 of the Insurance Code,
issued as a condition to the extension of credit in the form of a
loan evidenced by a note or other evidence of indebtedness that is
secured by a deed of trust or mortgage on the subject real
property.

(@) The following conditions shall be satisfied in order for a
borrower to be entitled to terminate payments for private
mortgage insurance or mortgage guaranty insurance:

(1) The request to terminate future payments for private
mortgage insurance or mortgage guaranty insurance shall be in
writing.

(2) The origination date of the note or evidence of
indebtedness shall be at least two years prior to the date of the
request.

(3) The note or evidence of indebtedness shall be for personal,
family, household, or purchase money purposes, secured by a
deed of trust or mortgage on owner-occupied, one- to four-unit,
residential real property.

(4) The unpaid principal balance owed on the secured
obligation that is the subject of the private mortgage insurance or
mortgage guaranty insurance shall not be more than 75 percent,
unless the borrower and lender or servicer of the loan agree in
writing upon a higher loan-to-value ratio, of either of the
following:
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(A) The sale price of the property at the origination date of the
note or evidence of indebtedness, provided that the current fair
market value of the property is equal to or greater than the
original appraised value used at the origination date.

(B) The current fair market value of the property as
determined by an appraisal, the cost of which shall be paid for by
the borrower. The appraisal shall be ordered and the appraiser
shall be selected by the lender or servicer of the loan.

(5) The borrower’s monthly installments of principal, interest,
and escrow obligations on the encumbrance or encumbrances
secured by the real property shall be current at the time the
request is made and those installments shall not have been more
than 30 days past due over the 24-month period immediately
preceding the request, provided further, that no notice of default
has been recorded against the security real property pursuant to
Section 2924, as a result of a nonmonetary default by the
borrower (trustor) during the 24-month period immediately
preceding the request.

(b) This section does not apply to any of the following:

(1) A note or evidence of indebtedness secured by a deed of
trust or mortgage, or mortgage insurance, executed under the
authority of Part 3 (commencing with Section 50900) or Part 4
(commencing with Section 51600) of Division 31 of the Health
and Safety Code.

(2) Any note or evidence of indebtedness secured by a deed of
trust or mortgage that is funded in whole or in part pursuant to
authority granted by statute, regulation, or rule that, as a
condition of that funding, prohibits or limits termination of
payments for private mortgage insurance or mortgage guaranty
insurance during the term of the indebtedness.

(3) Notes or evidence of indebtedness that require private
mortgage insurance and were executed prior to January 1, 1991.

(c) If the note secured by the deed of trust or mortgage will be
or has been sold in whole or in part to an institutional third party,
adherence to the institutional third party’s standards for
termination of future payments for private mortgage insurance or
mortgage guaranty insurance shall be deemed in compliance with
the requirements of this section.

(d) For the purposes of this section, “institutional third party”
means the Federal National Mortgage Association, the Federal
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Home Loan Mortgage Corporation, the Government National
Mortgage Association, and other substantially similar
institutions, whether public or private, provided the institutions
establish and adhere to rules applicable to the right of
cancellation of private mortgage insurance or mortgage guaranty
insurance, which are the same or substantially the same as those
utilized by the above-named institutions.

SEC. 57. Section 3052.5 of the Civil Code is amended to
read:

3052.5. (a) Sections 3052 and 3052b shall not apply to any
service dealer registered with the Bureau of Repair Services
pursuant to Chapter 20 (commencing with Section 9800) of
Division 3 of the Business and Professions Code if the dealer
reasonably believes that the serviced product is of nominal value.
For purposes of this section, nominal value shall be ascertained
as follows: the product is not readily salable for more than the
legitimate charges against it, and either the original retail value of
the product was under two hundred dollars ($200) and the
product is over three years old, or the original retail value is over
two hundred dollars ($200) and the product is over six years old.

Service dealers may use any available materials or information,
including, but not limited to, industry publications, code dates,
sales records, or receipts to assist in determining value and age of
the serviced product.

(b) A service dealer may select one of the following
alternative methods for the disposal of unclaimed serviced
products determined to have a value as specified in subdivision
@):

(1) The service dealer may provide the owner of the product
with the following written notice to be mailed following
completion of work on the serviced product:

DATE BROUGHT IN
DATE MAILED
DATE PRODUCT TO BE SOLD IF NOT CLAIMED

NOTICE: YOUR PRODUCT HAS BEEN DETERMINED
BY THIS SERVICE DEALER TO BE ONE WHICH WAS
EITHER ORIGINALLY SOLD FOR LESS THAN $200 AND
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IS NOW OVER THREE YEARS OLD OR ONE WHICH
WAS ORIGINALLY SOLD FOR MORE THAN $200 AND
WHICH IS NOW OVER SIX YEARS OLD AND THE
CHARGES FOR SERVICING YOUR PRODUCT WILL
EXCEED ITS CURRENT VALUE. UNDER CALIFORNIA
CIVIL CODE SECTION 3052.5(a) IF YOU OR YOUR
AGENT FAIL TO CLAIM YOUR PRODUCT WITHIN 90
DAYS AFTER THE DEALER MAILS A COPY OF THIS
NOTICE TO YOU IT MAY BE SOLD OR OTHERWISE
DISPOSED OF BY HIM OR HER.

The notice shall be sent by certified mail, return receipt
requested. A serviced product may be disposed of 90 days after
the date of deliverance evidenced by the signature in the returned
receipt.

(2) The service dealer may publish public notice of the
intended sale in a newspaper of general circulation. The notice
shall contain a description of the serviced product, the name of
the serviced product owner, and the time by which and place
where the product may be redeemed. The notice shall be
published for a minimum of five times. A serviced product may
be disposed of 90 days after the last date of publication.

(3) A service dealer may, upon receipt of any product to be
serviced by him or her, provide the owner of the product with the
following notice, written in at least 10-point boldface type:

DATE BROUGHT IN
DATE MAILED
DATE PRODUCT TO BE SOLD IF NOT CLAIMED

NOTICE: YOUR PRODUCT HAS BEEN DETERMINED
BY THIS SERVICE DEALER TO BE ONE WHICH WAS
EITHER ORIGINALLY SOLD FOR LESS THAN $200 AND
IS NOW OVER THREE YEARS OLD OR ONE WHICH
WAS ORIGINALLY SOLD FOR MORE THAN $200 AND
WHICH IS NOW OVER SIX YEARS OLD AND THE
CHARGES FOR SERVICING YOUR PRODUCT WILL
EXCEED ITS CURRENT VALUE. UNDER CALIFORNIA
CIVIL CODE SECTION 3052.5(a) IF YOU OR YOUR
AGENT FAIL TO CLAIM YOUR PRODUCT WITHIN 90
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DAYS AFTER THE DEALER MAILS A COPY OF THIS
NOTICE TO YOU IT MAY BE SOLD OR OTHERWISE
DISPOSED OF BY HIM OR HER.

PRINT YOUR NAME AND MAILING ADDRESS WHERE
NOTICE MAY BE SENT TO YOU IN THE SPACE
PROVIDED BELOW AND SIGN WHERE INDICATED TO
SHOW THAT YOU HAVE READ THIS NOTICE.

(Print Name)

(Street Address)

(City, State and ZIP Code)

IF YOU DO NOT AGREE WITH THE ABOVE
DETERMINED VALUE OF YOUR ITEM, DO NOT SIGN
THIS DOCUMENT.

Signature:

(Owner or Agent)

This notice shall be signed, addressed, and dated by the owner,
with a copy to be retained by both the owner and the service
dealer. At the completion of service, the service dealer shall by
first-class mail, mail a completed copy of the notice to the owner
of the serviced product at the address given on the notice form. A
serviced product may be disposed of 90 days after the date of
mailing.

(c) For purposes of this section, an owner is the person or
agent who authorizes the original service or repair, or delivers the
product to the service dealer.

SEC. 58. Section 3262 of the Civil Code is amended to read:

3262. (a) Neither the owner nor original contractor by any
term of a contract, or otherwise, shall waive, affect, or impair the
claims and liens of other persons whether with or without notice
except by their written consent, and any term of the contract to
that effect shall be null and void. Any written consent given by
any claimant pursuant to this subdivision shall be null, void, and
unenforceable unless and until the claimant executes and delivers
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a waiver and release. That waiver and release shall be binding
and effective to release the owner, construction lender, and surety
on a payment bond from claims and liens only if the waiver and
release follows substantially one of the forms set forth in this
section and is signed by the claimant or his or her authorized
agent, and, in the case of a conditional release, there is evidence
of payment to the claimant. Evidence of payment may be by the
claimant’s endorsement on a single or joint payee check that has
been paid by the bank upon which it was drawn or by written
acknowledgment of payment given by the claimant.

(b) (1) No oral or written statement purporting to waive,
release, impair, or otherwise adversely affect a claim is
enforceable or creates any estoppel or impairment of a claim
unless either:

(A) It is pursuant to a waiver and release prescribed in this
section.

(B) The claimant had actually received payment in full for the
claim.

(2) Nothing in this section precludes a stop notice claimant
from reducing the amount of, or releasing in its entirety, a stop
notice that has been served upon an owner. The reduction or
release of a stop notice, which shall be in writing, may be served
in a form other than the forms of release set forth in this section.
Any reduction or release of a stop notice:

(A) Shall not preclude the service of a subsequent stop notice
that is timely and proper.

(B) Shall release the owner from any obligation to withhold
money on account of the stop notice, to the extent of the
reduction or release.

(C) Shall be effective to release the claimant’s right to enforce
the stop notice, to the extent of the reduction or release.

(D) Shall not operate as a release of any right that the claimant
may have, other than the claimant’s right to enforce the stop
notice, to the extent of the reduction or release.

(c) This section does not affect the enforceability of either an
accord and satisfaction regarding a bona fide dispute or any
agreement made in settlement of an action pending in any court
provided the accord and satisfaction or agreement and settlement
make specific reference to the mechanic’s lien, stop notice, or
bond claims.

97



SB 1852 —80—

(d) The waiver and release given by any claimant pursuant to
this section shall be null, void, and unenforceable unless it
follows substantially the following forms in the following
circumstances:

(1) If the claimant is required to execute a waiver and release
in exchange for, or in order to induce the payment of, a progress
payment and the claimant is not, in fact, paid in exchange for the
waiver and release or a single payee check or joint payee check is
given in exchange for the waiver and release, the waiver and
release shall follow substantially the following form:
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CONDITIONAL WAIVER AND RELEASE UPON PROGRESS
PAYMENT
Upon receipt by the undersigned of a check from
in the sum of $
(Maker of Check) (Amount of Check)
payable to

(Payee or Payees of Check)
and when the check has been properly endorsed and has been paid by the
bank upon which it is drawn, this document shall become effective to release
any mechanic’s lien, stop notice, or bond right the undersigned has on the job
of

located at
(Owner) (Job Description)

to the following extent. This release covers a progress payment for labor,
services, equipment, or material furnished to
through
(Your Customer) (Date)
only and does not cover any retentions retained before or after the release
date; extras furnished before the release date for which payment has not been
received; extras or items furnished after the release date. Rights based upon
work performed or items furnished under a written change order which has
been fully executed by the parties prior to the release date are covered by this
release unless specifically reserved by the claimant in this release. This
release of any mechanic’s lien, stop notice, or bond right shall not otherwise
affect the contract rights, including rights between parties to the contract
based upon a rescission, abandonment, or breach of the contract, or the right
of the undersigned to recover compensation for furnished labor, services,
equipment, or material covered by this release if that furnished labor,
services, equipment, or material was not compensated by the progress
payment. Before any recipient of this document relies on it, said party should
verify evidence of payment to the undersigned.
Dated:

(Company Name)
By

(Title)

(2) If the claimant is required to execute a waiver and release
in exchange for, or in order to induce payment of, a progress

97



SB 1852 — 82—
payment and the claimant asserts in the waiver it has, in fact,

been paid the progress payment, the waiver and release shall
follow substantially the following form:
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UNCONDITIONAL WAIVER AND RELEASE UPON
PROGRESS PAYMENT
The undersigned has been paid and has received a progress payment in the
sumof $__ for labor, services, equipment, or material furnished to
on the job of
(Your Customer) (Owner)
located at and does hereby
(Job Description)
release any mechanic’s lien, stop notice, or bond right that the undersigned
has on the above referenced job to the following extent. This release covers a
progress payment for labor, services, equipment, or materials furnished to

through only and
(Your Customer) (Date)

does not cover any retentions retained before or after the release date; extras
furnished before the release date for which payment has not been received;
extras or items furnished after the release date. Rights based upon work
performed or items furnished under a written change order which has been
fully executed by the parties prior to the release date are covered by this
release unless specifically reserved by the claimant in this release. This
release of any mechanic’s lien, stop notice, or bond right shall not otherwise
affect the contract rights, including rights between parties to the contract
based upon a rescission, abandonment, or breach of the contract, or the right
of the undersigned to recover compensation for furnished labor, services,
equipment, or material covered by this release if that furnished labor,
services, equipment, or material was not compensated by the progress
payment.

Dated:

(Company Name)
By

(Title)

Each unconditional waiver in this provision shall contain the following

language, in at least as large a type as the largest type otherwise on the
document:
“NOTICE: THIS DOCUMENT WAIVES RIGHTS
UNCONDITIONALLY AND STATES THAT YOU HAVE BEEN PAID
FOR GIVING UP THOSE RIGHTS. THIS DOCUMENT IS
ENFORCEABLE AGAINST YOU IF YOU SIGN IT, EVEN IF YOU
HAVE NOT BEEN PAID. IF YOU HAVE NOT BEEN PAID, USE A
CONDITIONAL RELEASE FORM.”
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(3) If the claimant is required to execute a waiver and release
in exchange for, or in order to induce the payment of, a final
payment and the claimant is not, in fact, paid in exchange for the
waiver and release or a single payee check or joint payee check is
given in exchange for the waiver and release, the waiver and
release shall follow substantially the following form:
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CONDITIONAL WAIVER AND RELEASE UPON FINAL

PAYMENT
Upon receipt by the undersigned of a check from in the
sum of $ payable to and when the check has been properly

endorsed and has been paid by the bank upon which it is drawn, this
document shall become effective to release any mechanic’s lien, stop notice,
or bond right the undersigned has on the job of
located at
(Owner) (Job Description)

This release covers the final payment to the undersigned for all labor,
services, equipment, or material furnished on the job, except for disputed
claims for additional work in the amount of $____ . Before any recipient of
this document relies on it, the party should verify evidence of payment to the
undersigned.

Dated:

(Company Name)
By

(Title)

(4) If the claimant is required to execute a waiver and release
in exchange for, or in order to induce payment of, a final
payment and the claimant asserts in the waiver it has, in fact,
been paid the final payment, the waiver and release shall follow
substantially the following form:
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UNCONDITIONAL WAIVER AND RELEASE UPON FINAL
PAYMENT

The undersigned has been paid in full for all labor, services, equipment, or
material furnished to
on the job of

(Your Customer) (Owner)
located at and does
(Job Description)

hereby waive and release any right to a mechanic’s lien, stop notice, or any
right against a labor and material bond on the job, except for disputed claims
for extra work in the amount of $
Dated:

(Company Name)
By

(Title)
Each unconditional waiver in this provision shall contain the following
language, in at least as large a type as the largest type otherwise on the
document:
“NOTICE: THIS DOCUMENT WAIVES RIGHTS UNCONDITIONALLY
AND STATES THAT YOU HAVE BEEN PAID FOR GIVING UP THOSE
RIGHTS. THIS DOCUMENT IS ENFORCEABLE AGAINST YOU IF
YOU SIGN IT, EVEN IF YOU HAVE NOT BEEN PAID. IF YOU HAVE
NOT BEEN PAID, USE A CONDITIONAL RELEASE FORM.”

SEC. 59. Section 3415 of the Civil Code is amended to read:

3415. (a) An action may be maintained by any person
interested in any private document or instrument in writing,
which has been lost or destroyed, to prove or establish the
document or instrument or to compel the issuance, execution, and
acknowledgment of a duplicate of the document or instrument.

(b) If the document or instrument is a negotiable instrument,
the court shall compel the owner of the negotiable instrument to
give an indemnity bond to the person reissuing, reexecuting, or
reacknowledging the same, against loss, damage, expense, or
other liability that may be suffered by the person by reason of the
issuance of the duplicate instrument or by the original instrument
still remaining outstanding.

SEC. 60. Section 77 of the Code of Civil Procedure is
amended to read:
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77. (a) In every county and city and county, there is an
appellate division of the superior court consisting of three judges
or, when the Chief Justice finds it necessary, four judges.

The Chief Justice shall assign judges to the appellate division
for specified terms pursuant to rules, not inconsistent with
statute, adopted by the Judicial Council to promote the
independence and quality of each appellate division. Each judge
assigned to the appellate division of a superior court shall be a
judge of that court, a judge of the superior court of another
county, or a judge retired from the superior court or a court of
higher jurisdiction in this state.

The Chief Justice shall designate one of the judges of each
appellate division as the presiding judge of the division.

(b) In each appellate division, no more than three judges shall
participate in a hearing or decision. The presiding judge of the
division shall designate the three judges who shall participate.

(c) In addition to their other duties, the judges designated as
members of the appellate division of the superior court shall
serve for the period specified in the order of designation.
Whenever a judge is designated to serve in the appellate division
of the superior court of a county other than the county in which
that judge was elected or appointed as a superior court judge, or
if the judge is retired, in a county other than the county in which
the judge resides, the judge shall receive expenses for travel,
board, and lodging. If the judge is out of the judge’s county
overnight or longer, by reason of the designation, that judge shall
be paid a per diem allowance in lieu of expenses for board and
lodging in the same amounts as are payable for those purposes to
justices of the Supreme Court under the rules of the California
Victim Compensation and Government Claims Board. In
addition, a retired judge shall receive for the time so served,
amounts equal to that which the judge would have received if the
judge had been assigned to the superior court of the county.

(d) The concurrence of two judges of the appellate division of
the superior court shall be necessary to render the decision in
every case in, and to transact any other business except business
that may be done at chambers by the presiding judge of, the
division. The presiding judge shall convene the appellate division
when necessary. The presiding judge shall also supervise its
business and transact any business that may be done at chambers.
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(e) The appellate division of the superior court has jurisdiction
on appeal in all cases in which an appeal may be taken to the
superior court or the appellate division of the superior court as
provided by law, except where the appeal is a retrial in the
superior court.

() The powers of each appellate division shall be the same as
are now or may hereafter be provided by law or rule of the
Judicial Council relating to appeals to the appellate division of
the superior courts.

(9) The Judicial Council shall promulgate rules, not
inconsistent with law, to promote the independence of, and
govern the practice and procedure and the disposition of the
business of, the appellate division.

(h) Notwithstanding subdivisions (b) and (d), appeals from
convictions of traffic infractions may be heard and decided by
one judge of the appellate division of the superior court.

SEC. 61. Section 94 of the Code of Civil Procedure is
amended to read:

94. Discovery is permitted only to the extent provided by this
section and Section 95. This discovery shall comply with the
notice and format requirements of the particular method of
discovery, as provided in Title 4 (commencing with Section
2016.010) of Part 4. As to each adverse party, a party may use
the following forms of discovery:

(@) Any combination of 35 of the following:

(1) Interrogatories (with no subparts) under Chapter 13
(commencing with Section 2030.010) of Title 4 of Part 4.

(2) Demands to produce documents or things under Chapter
14 (commencing with Section 2031.010) of Title 4 of Part 4.

(3) Requests for admission (with no subparts) under Chapter
16 (commencing with Section 2033.010) of Title 4 of Part 4.

(b) One oral or written deposition under Chapter 9
(commencing with Section 2025.010), Chapter 10 (commencing
with Section 2026.010), or Chapter 11 (commencing with
Section 2028.010) of Title 4 of Part 4. For purposes of this
subdivision, a deposition of an organization shall be treated as a
single deposition even though more than one person may be
designated or required to testify pursuant to Section 2025.230.

(c) Any party may serve on any person a deposition subpoena
duces tecum requiring the person served to mail copies of
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documents, books, or records to the party’s counsel at a specified
address, along with an affidavit complying with Section 1561 of
the Evidence Code.

The party who issued the deposition subpoena shall mail a
copy of the response to any other party who tenders the
reasonable cost of copying it.

(d) Physical and mental examinations under Chapter 15
(commencing with Section 2032.010) of Title 4 of Part 4.

(e) The identity of expert witnesses under Chapter 18
(commencing with Section 2034.010) of Title 4 of Part 4.

SEC. 62. Section 338 of the Code of Civil Procedure is
amended to read:

338. Within three years:

(@) An action upon a liability created by statute, other than a
penalty or forfeiture.

(b) An action for trespass upon or injury to real property.

(c) An action for taking, detaining, or injuring any goods or
chattels, including actions for the specific recovery of personal
property. The cause of action in the case of theft, as defined in
Section 484 of the Penal Code, of any article of historical,
interpretive, scientific, or artistic significance is not deemed to
have accrued until the discovery of the whereabouts of the article
by the aggrieved party, his or her agent, or the law enforcement
agency that originally investigated the theft.

(d) An action for relief on the ground of fraud or mistake. The
cause of action in that case is not deemed to have accrued until
the discovery, by the aggrieved party, of the facts constituting the
fraud or mistake.

(e) An action upon a bond of a public official except any cause
of action based on fraud or embezzlement is not deemed to have
accrued until the discovery, by the aggrieved party or his or her
agent, of the facts constituting the cause of action upon the bond.

(f) (1) An action against a notary public on his or her bond or
in his or her official capacity except that any cause of action
based on malfeasance or misfeasance is not deemed to have
accrued until discovery, by the aggrieved party or his or her
agent, of the facts constituting the cause of action.

(2) Notwithstanding paragraph (1), an action based on
malfeasance or misfeasance shall be commenced within one year
from discovery, by the aggrieved party or his or her agent, of the
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facts constituting the cause of action or within three years from
the performance of the notarial act giving rise to the action,
whichever is later.

(3) Notwithstanding paragraph (1), an action against a notary
public on his or her bond or in his or her official capacity shall be
commenced within six years.

(9) An action for slander of title to real property.

(h) An action commenced under Section 17536 of the
Business and Professions Code. The cause of action in that case
shall not be deemed to have accrued until the discovery by the
aggrieved party, the Attorney General, the district attorney, the
county counsel, the city prosecutor, or the city attorney of the
facts constituting grounds for commencing the action.

(i) An action commenced under the Porter-Cologne Water
Quality Control Act (Division 7 (commencing with Section
13000) of the Water Code). The cause of action in that case shall
not be deemed to have accrued until the discovery by the State
Water Resources Control Board or a regional water quality
control board of the facts constituting grounds for commencing
actions under their jurisdiction.

(J) An action to recover for physical damage to private
property under Section 19 of Article | of the California
Constitution.

(k) An action commenced under Division 26 (commencing
with Section 39000) of the Health and Safety Code. These causes
of action shall not be deemed to have accrued until the discovery
by the State Air Resources Board or by a district, as defined in
Section 39025 of the Health and Safety Code, of the facts
constituting grounds for commencing the action under its
jurisdiction.

() An action commenced under Section 1603.1, 1615, or
5650.1 of the Fish and Game Code. These causes of action shall
not be deemed to have accrued until discovery by the agency
bringing the action of the facts constituting the grounds for
commencing the action.

(m) An action challenging the validity of the levy upon a
parcel of a special tax levied by a local agency on a per parcel
basis.

(n) An action commencing under Section 51.7 of the Civil
Code.
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SEC. 63. Section 417.10 of the Code of Civil Procedure is
amended to read:

417.10. Proof that a summons was served on a person within
this state shall be made:

(@) If served under Section 415.10, 415.20, or 415.30, by the
affidavit of the person making the service showing the time,
place, and manner of service and facts showing that the service
was made in accordance with this chapter. The affidavit shall
recite or in other manner show the name of the person to whom a
copy of the summons and of the complaint were delivered, and, if
appropriate, his or her title or the capacity in which he or she is
served, and that the notice required by Section 412.30 appeared
on the copy of the summons served, if in fact it did appear.

If service is made by mail pursuant to Section 415.30, proof of
service shall include the acknowledgment of receipt of summons
in the form provided by that section or other written
acknowledgment of receipt of summons satisfactory to the court.

(b) If served by publication pursuant to Section 415.50, by the
affidavit of the publisher or printer, or his or her foreperson or
principal clerk, showing the time and place of publication, and an
affidavit showing the time and place a copy of the summons and
of the complaint were mailed to the party to be served, if in fact
mailed.

(c) If served pursuant to another law of this state, in the
manner prescribed by that law or, if no manner is prescribed, in
the manner prescribed by this section for proof of a similar
manner of service.

(d) By the written admission of the party.

(e) If served by posting pursuant to Section 415.45, by the
affidavit of the person who posted the premises, showing the
time and place of posting, and an affidavit showing the time and
place copies of the summons and of the complaint were mailed to
the party to be served, if in fact mailed.

(F) All proof of personal service shall be made on a form
adopted by the Judicial Council.

SEC. 63.5. Section 425.11 of the Code of Civil Procedure is
amended to read:

425.11. (a) Asused in this section:

(1) “Complaint” includes a cross-complaint.

(2) “Plaintiff” includes a cross-complainant.
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(3) “Defendant” includes a cross-defendant.

(b) When a complaint is filed in an action to recover damages
for personal injury or wrongful death, the defendant may at any
time request a statement setting forth the nature and amount of
damages being sought. The request shall be served upon the
plaintiff, who shall serve a responsive statement as to the
damages within 15 days. In the event that a response is not
served, the defendant, on notice to the plaintiff, may petition the
court in which the action is pending to order the plaintiff to serve
a responsive statement.

(c) If no request is made for the statement referred to in
subdivision (b), the plaintiff shall serve the statement on the
defendant before a default may be taken.

(d) The statement referred to in subdivision (b) shall be served
in the following manner:

(1) If a party has not appeared in the action, the statement shall
be served in the same manner as a summons.

(2) If a party has appeared in the action, the statement shall be
served upon the party’s attorney, or upon the party if the party
has appeared without an attorney, in the manner provided for
service of a summons or in the manner provided by Chapter 5
(commencing with Section 1010) of Title 14 of Part 2.

(e) The statement referred to in subdivision (b) may be
combined with the statement described in Section 425.115.

SEC. 64. Section 460.7 of the Code of Civil Procedure is
amended to read:

460.7. (a) In any action by a candidate or former candidate
for elective public office against a holder of elective public office
or an opposing candidate for libel or slander that is alleged to
have occurred during the course of an election campaign, the
court shall order that the time to respond to the complaint is 20
days after the service of summons on the defendant. The order
shall direct the clerk to endorse the summons to show that the
time to respond has been shortened pursuant to this section. A
copy of the affidavit and order shall be served with the summons.

(b) Inany action described in subdivision (a), unless otherwise
ordered by the court for good cause shown, the time allowed the
defendant to respond to the complaint or amend the answer under
Section 586 shall not exceed 10 days.
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(c) The court shall give any action described in subdivision (a)
precedence over all other civil actions, except actions to which
special precedence is given by law, in the matter of the setting of
the case of hearing or trial, and in hearing the case, to the end
that all actions described in subdivision (a) shall be quickly heard
and determined. Except for good cause shown, the court shall not
grant a continuance in excess of 10 days without the consent of
the adverse party.

SEC. 65. Section 1021.8 of the Code of Civil Procedure is
amended to read:

1021.8. (a) Whenever the Attorney General prevails in a civil
action to enforce Section 17537.3, 22445, 22446.5, 22958,
22962, or 22963 of the Business and Professions Code, Section
52, 52.1, 55.1, or 3494 of the Civil Code, the Corporate
Securities Law of 1968 (Division 1 (commencing with Section
25000) of Title 4 of the Corporations Code or the California
Commodity Law of 1990 (Division 4.5 (commencing with
Section 29500) of Title 4 of the Corporations Code), Section
1615, 2014, or 5650.1 of the Fish and Game Code, Section 4458,
12598, 12606, 12607, 12989.3, 16147, 66640, 66641, or 66641.7
of the Government Code, Section 13009, 13009.1, 19958.5,
25299, 39674, 41513, 42402, 42402.1, 42402.2, 42402.3,
42402.4, 43016, 43017, 43154, 104557, or 118950 of the Health
and Safety Code, Section 308.1 or 308.3 of the Penal Code,
Section 2774.1, 4601.1, 4603, 4605, 30820, 30821.6, 30822,
42847, or 48023 of the Public Resources Code, Section 30101.7
of the Revenue and Taxation Code, or Section 275, 1052, 1845,
13261, 13262, 13264, 13265, 13268, 13304, 13331, 13350, or
13385 of the Water Code, the court shall award to the Attorney
General all costs of investigating and prosecuting the action,
including expert fees, reasonable attorney’s fees, and costs.
Awards under this section shall be paid to the Public Rights Law
Enforcement Special Fund established by Section 12530 of the
Government Code.

(b) This section applies to any action pending on the effective
date of this section and to any action filed thereafter.

(c) The amendments made to this section by Chapter 227 of
the Statutes of 2004 shall apply to any action pending on the
effective date of these amendments and to any action filed
thereafter.
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SEC. 66. Section 1141.21 of the Code of Civil Procedure is
amended to read:

1141.21. (a) (1) If the judgment upon the trial de novo is not
more favorable in either the amount of damages awarded or the
type of relief granted for the party electing the trial de novo than
the arbitration award, the court shall order that party to pay the
following nonrefundable costs and fees, unless the court finds in
writing and upon motion that the imposition of these costs and
fees would create such a substantial economic hardship as not to
be in the interest of justice:

(A) To the court, the compensation actually paid to the
arbitrator, less any amount paid pursuant to subparagraph (D).

(B) To the other party or parties, all costs specified in Section
1033.5, and the party electing the trial de novo shall not recover
his or her costs.

(C) To the other party or parties, the reasonable costs of the
services of expert witnesses, who are not regular employees of
any party, actually incurred or reasonably necessary in the
preparation or trial of the case.

(D) To the other party or parties, the compensation paid by the
other party or parties to the arbitrator, pursuant to subdivision (b)
of Section 1141.28.

(2) Those costs and fees, other than the compensation of the
arbitrator, shall include only those incurred from the time of
election of the trial de novo.

(b) If the party electing the trial de novo has proceeded in the
action in forma pauperis and has failed to obtain a more
favorable judgment, the costs and fees under subparagraphs (B)
and (C) of paragraph (1) of subdivision (a) shall be imposed only
as an offset against any damages awarded in favor of that party.

(c) If the party electing the trial de novo has proceeded in the
action in forma pauperis and has failed to obtain a more
favorable judgment, the costs under subparagraph (A) of
paragraph (1) of subdivision (a) shall be imposed only to the
extent that there remains a sufficient amount in the judgment
after the amount offset under subdivision (b) has been deducted
from the judgment.

SEC. 67. Section 1245.320 of the Code of Civil Procedure is
amended to read:

1245.320. As used in this article, “quasi-public entity” means:
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(@) An educational institution of collegiate grade not
conducted for profit that seeks to take property by eminent
domain under Section 94500 of the Education Code.

(b) A nonprofit hospital that seeks to take property by eminent
domain under Section 1260 of the Health and Safety Code.

(c) A cemetery authority that seeks to take property by
eminent domain under Section 8501 of the Health and Safety
Code.

(d) A limited-dividend housing corporation that seeks to take
property by eminent domain under Section 34874 of the Health
and Safety Code.

(e) A land-chest corporation that seeks to take property by
eminent domain under former Section 35167 of the Health and
Safety Code.

(f) A mutual water company that seeks to take property by
eminent domain under Section 2729 of the Public Utilities Code.

SEC. 68. Section 1345 of the Code of Civil Procedure is
amended to read:

1345. If any person has erroneously delivered any unclaimed
moneys or other unclaimed property to the state or any officer or
employee thereof, and the moneys or other property is deposited
in the Unclaimed Property Fund or is held by the Controller or
Treasurer in the name of any account in that fund pursuant to this
title, the moneys or other property delivered in error may be
refunded or returned to that person on order of the Controller,
with the approval of the California Victim Compensation and
Government Claims Board.

SEC. 69. Section 1346 of the Code of Civil Procedure is
amended to read:

1346. If any person has erroneously delivered any unclaimed
moneys or other unclaimed property to the state or any officer or
employee thereof, and the moneys or other property is deposited
in, or transferred to, the General Fund, or is held by the
Controller or Treasurer in the name of that fund, pursuant to this
title, the moneys or other property delivered in error, if cash,
shall on order of the Controller, be transferred from the General
Fund to the Unclaimed Property Fund, and, if other than cash, the
records of the Controller and Treasurer shall be adjusted to show
that it is held in the name of the proper account in the Unclaimed
Property Fund; and the moneys or other property may be
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refunded or returned to that person on order of the Controller,
with the approval of the California Victim Compensation and
Government Claims Board.

SEC. 70. Section 1370 of the Code of Civil Procedure is
amended to read:

1370. The Controller, with the prior approval of the
California Victim Compensation and Government Claims Board,
may sell or lease personal property at any time, and in any
manner, and may execute those leases on behalf and in the name
of the State of California.

SEC. 71. Section 1371 of the Code of Civil Procedure is
amended to read:

1371. The Controller, with the prior approval of the
California Victim Compensation and Government Claims Board,
may sell, cash, redeem, exchange, or otherwise dispose of any
securities and all other classes of personal property, and may sell,
cash, redeem, exchange, compromise, adjust, settle, or otherwise
dispose of any accounts, debts, contractual rights, or other choses
in action if, in his or her opinion, that action on his or her part is
necessary or will tend to safeguard and conserve the interests of
all parties, including the state, having any vested or expectant
interest in the property.

SEC. 72. Section 1375 of the Code of Civil Procedure is
amended to read:

1375.  With the approval of the California Victim
Compensation and Government Claims Board, any real property
may be sold or leased by the Controller at private sale without
published notice.

SEC. 73. Section 1379 of the Code of Civil Procedure is
amended to read:

1379. With the prior approval of the California Victim
Compensation and Government Claims Board, the Controller
may destroy or otherwise dispose of any personal property other
than cash deposited in the State Treasury under this title, if that
property is determined by him or her to be valueless or of such
little value that the costs of conducting a sale would probably
exceed the amount that would be realized from the sale, and
neither the Treasurer nor Controller shall be held to respond in
damages at the suit of any person claiming loss by reason of that
destruction or disposition.
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SEC. 74. Section 1775.14 of the Code of Civil Procedure is
amended to read:

1775.14. (a) On or before January 1, 1998, the Judicial
Council shall submit a report to the Legislature concerning court
alternative dispute resolution programs. This report shall include,
but not be limited to, a review of programs operated in Los
Angeles County and other courts that have elected to apply this
title, and shall examine, among other things, the effect of this
title on the judicial arbitration programs of courts that have
participated in that program.

(b) The Judicial Council shall, by rule, require that each court
applying this title file with the Judicial Council data that will
enable the Judicial Council to submit the report required by
subdivision (a).

SEC. 75. Section 1800 of the Code of Civil Procedure is
amended to read:

1800. (a) As used in this section, the following terms have
the following meanings:

(1) “Insolvent” means:

(A) With reference to a person other than a partnership, a
financial condition such that the sum of the person’s debts is
greater than all of the person’s property, at a fair valuation,
exclusive of both of the following:

(i) Property transferred, concealed, or removed with intent to
hinder, delay, or defraud the person’s creditors.

(if) Property that is exempt from property of the estate
pursuant to the election of the person made pursuant to Section
1801.

(B) With reference to a partnership, financial condition such
that the sum of the partnership’s debts are greater than the
aggregate of, at a fair valuation, both of the following:

(i) All of the partnership’s property, exclusive of property of
the kind specified in clause (i) of subparagraph (A).

(i) The sum of the excess of the value of each general
partner’s separate property, exclusive of property of the kind
specified in clause (ii) of subparagraph (A), over the partner’s
separate debts.

(2) “Inventory” means personal property leased or furnished,
held for sale or lease, or to be furnished under a contract for
service, raw materials, work in process, or materials used or
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consumed in a business, including farm products such as crops or
livestock, held for sale or lease.

(3) “Insider” means:

(A) If the assignor is an individual, any of the following:

(i) A relative of the assignor or of a general partner of the
assignor.

(if) A partnership in which the assignor is a general partner.

(iii) A general partner of the assignor.

(iv) A corporation of which the assignor is a director, officer,
or person in control.

(B) If the assignor is a corporation, any of the following:

(i) A director of the assignor.

(if) An officer of the assignor.

(iii) A person in control of the assignor.

(iv) A partnership in which the assignor is a general partner.

(v) A general partner of the assignor.

(vi) A relative of a general partner, director, officer, or person
in control of the assignor.

(C) If the assignor is a partnership, any of the following:

(i) A general partner in the assignor.

(if) A relative of a general partner in, general partner of, or
person in control of the assignor.

(iii) A partnership in which the assignor is a general partner.

(iv) A general partner of the assignor.

(v) A person in control of the assignor.

(D) An affiliate of the assignor or an insider of an affiliate as if
the affiliate were the assignor.

(E) A managing agent of the assignor.

As used in this paragraph, the following terms have the
following meanings:

“Relative” means an individual related by affinity or
consanguinity within the third degree as determined by the
common law, or an individual in a step or adoptive relationship
within the third degree.

An “affiliate” means a person that directly or indirectly owns,
controls, or holds, with power to vote, 20 percent or more of the
outstanding voting securities of the assignor, or 20 percent or
more of whose outstanding voting securities are directly or
indirectly owned, controlled, or held with power to vote by the
assignor, excluding securities held in a fiduciary or agency
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capacity without sole discretionary power to vote, or held solely
to secure a debt if the holder has not in fact exercised the power
to vote, or a person who operates the business of the assignor
under a lease or operating agreement or whose business is
operated by the assignor under a lease or operating agreement.

(4) “Judicial lien” means a lien obtained by judgment, levy,
sequestration, or other legal or equitable process or proceeding.

(5) “New value” means money or money’s worth in goods,
services, or new credit, or release by a transferee of property
previously transferred to the transferee in a transaction that is
neither void nor voidable by the assignor or the assignee under
any applicable law, but does not include an obligation substituted
for an existing obligation.

(6) “Receivable” means a right to payment, whether or not the
right has been earned by performance.

(7) “Security agreement” means an agreement that creates or
provides for a security interest.

(8) “Security interest” means a lien created by an agreement.

(9) “Statutory lien” means a lien arising solely by force of a
statute on specified circumstances or conditions, or lien of
distress for rent, whether or not statutory, but does not include a
security interest or judicial lien, whether or not the interest or lien
is provided by or is dependent on a statute and whether or not the
interest or lien is made fully effective by statute.

(10) “Transfer” means every mode, direct or indirect, absolute
or conditional, voluntary or involuntary, or disposing of or
parting with property or with an interest in property, including
retention of title as a security interest.

(b) Except as provided in subdivision (c), the assignee of any
general assignment for the benefit of creditors, as defined in
Section 493.010, may recover any transfer of property of the
assignor that is all of the following:

(1) To or for the benefit of a creditor.

(2) For or on account of an antecedent debt owed by the
assignor before the transfer was made.

(3) Made while the assignor was insolvent.

(4) Made on or within 90 days before the date of the making
of the assignment or made between 90 days and one year before
the date of making the assignment if the creditor, at the time of
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the transfer, was an insider and had reasonable cause to believe
the debtor was insolvent at the time of the transfer.

(5) Enables the creditor to receive more than another creditor
of the same class.

(c) The assignee may not recover under this section a transfer
as follows:

(1) To the extent that the transfer was both of the following:

(A) Intended by the assignor and the creditor to or for whose
benefit the transfer was made to be a contemporaneous exchange
for new value given to the assignor.

(B) In fact a substantially contemporaneous exchange.

(2) To the extent that the transfer was all of the following:

(A) In payment of a debt incurred in the ordinary course of
business or financial affairs of the assignor and the transferee.

(B) Made in the ordinary course of business or financial affairs
of the assignor and the transferee.

(C) Made according to ordinary business terms.

(3) Of a security interest in property acquired by the assignor
that meets both of the following:

(A) To the extent the security interest secures new value that
was all of the following:

(i) Given at or after the signing of a security agreement that
contains a description of the property as collateral.

(i) Given by or on behalf of the secured party under the
agreement.

(iii) Given to enable the assignor to acquire the property.

(iv) In fact used by the assignor to acquire the property.

(B) That is perfected within 20 days after the security interest
attaches.

(4) To or for the benefit of a creditor, to the extent that, after
the transfer, the creditor gave new value to or for the benefit of
the assignor that meets both of the following:

(A) Not secured by an otherwise unavoidable security interest.

(B) On account of which new value the assignor did not make
an otherwise unavoidable transfer to or for the benefit of the
creditor.

(5) Of a perfected security interest in inventory or a receivable
or the proceeds of either, except to the extent that the aggregate
of all the transfers to the transferee caused a reduction, as of the
date of the making of the assignment and to the prejudice of
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other creditors holding unsecured claims, of any amount by
which the debt secured by the security interest exceeded the
value of all security interest for the debt on the later of the
following:

(A) Ninety days before the date of the making of the
assignment.

(B) The date on which new value was first given under the
security agreement creating the security interest.

(6) That is the fixing of a statutory lien.

(7) That is payment to a claimant, as defined in Section 3085
of the Civil Code, in exchange for the claimant’s waiver or
release of any potential or asserted claim of lien, stop notice, or
right to recover on a payment bond, or any combination thereof.

(8) To the extent that the transfer was a bona fide payment of
a debt to a spouse, former spouse, or child of the debtor, for
alimony to, maintenance for, or support of, the spouse or child, in
connection with a separation agreement, divorce decree, or other
order of a court of record, or a determination made in accordance
with state or territorial law by a governmental unit, or property
settlement agreement; but not to the extent that either of the
following occurs:

(A) The debt is assigned to another entity voluntarily, by
operation of law or otherwise, in which case the assignee may
not recover that portion of the transfer that is assigned to the state
or any political subdivision of the state pursuant to Part D of
Title IV of the Social Security Act (42 U.S.C. Sec. 601 et seq.)
and passed on to the spouse, former spouse, or child of the
debtor.

(B) The debt includes a liability designated as alimony,
maintenance, or support, unless the liability is actually in the
nature of alimony, maintenance, or support.

(d) An assignee of any general assignment for the benefit of
creditors, as defined in Section 493.010, may avoid a transfer of
property of the assignor transferred to secure reimbursement of a
surety that furnished a bond or other obligation to dissolve a
judicial lien that would have been avoidable by the assignee
under subdivision (b). The liability of the surety under the bond
or obligation shall be discharged to the extent of the value of the
property recovered by the assignee or the amount paid to the
assignee.
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() (1) For the purposes of this section:

(A) A transfer of real property other than fixtures, but
including the interest of a seller or purchaser under a contract for
the sale of real property, is perfected when a bona fide purchaser
of the property from the debtor, against whom applicable law
permits the transfer to be perfected, cannot acquire an interest
that is superior to the interest of the transferee.

(B) A transfer of a fixture or property other than real property
is perfected when a creditor on a simple contract cannot acquire
a judicial lien that is superior to the interest of the transferee.

(2) For the purposes of this section, except as provided in
paragraph (3), a transfer is made at any of the following times:

(A) At the time the transfer takes effect between the transferor
and the transferee, if the transfer is perfected at, or within 10
days after, the time, except as provided in subparagraph (B) of
paragraph (3) of subdivision (c).

(B) At the time the transfer is perfected, if the transfer is
perfected after the 10 days.

(C) Immediately before the date of making the assignment if
the transfer is not perfected at the later of:

(i) The making of the assignment.

(i) Ten days after the transfer takes effect between the
transferor and the transferee.

(3) For the purposes of this section, a transfer is not made until
the assignor has acquired rights in the property transferred.

(f) For the purposes of this section, the assignor is presumed to
have been insolvent on and during the 90 days immediately
preceding the date of making the assignment.

(g) An action by an assignee under this section must be
commenced within one year after making the assignment.

SEC. 76. Section 1985.6 of the Code of Civil Procedure is
amended to read:

1985.6. (a) For purposes of this section, the following terms
have the following meanings:

(1) “Deposition officer” means a person who meets the
qualifications specified in Section 2020.420.

(2) “Employee” means any individual who is or has been
employed by a witness subject to a subpoena duces tecum.
“Employee” also means any individual who is or has been
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represented by a labor organization that is a witness subject to a
subpoena duces tecum.

(3) “Employment records” means the original or any copy of
books, documents, other writings, or electronic data pertaining to
the employment of any employee maintained by the current or
former employer of the employee, or by any labor organization
that has represented or currently represents the employee.

(4) “Labor organization” has the meaning set forth in Section
1117 of the Labor Code.

(5) “Subpoenaing party” means the person or persons causing
a subpoena duces tecum to be issued or served in connection with
any civil action or proceeding, but does not include the state or
local agencies described in Section 7465 of the Government
Code, or any entity provided for under Article VI of the
California Constitution in any proceeding maintained before an
adjudicative body of that entity pursuant to Chapter 4
(commencing with Section 6000) of Division 3 of the Business
and Professions Code.

(b) Prior to the date called for in the subpoena duces tecum of
the production of employment records, the subpoenaing party
shall serve or cause to be served on the employee whose records
are being sought a copy of: the subpoena duces tecum; the
affidavit supporting the issuance of the subpoena, if any; the
notice described in subdivision (e); and proof of service as
provided in paragraph (1) of subdivision (c). This service shall be
made as follows:

(1) To the employee personally, or at his or her last known
address, or in accordance with Chapter 5 (commencing with
Section 1010) of Title 14 of Part 2, or, if he or she is a party, to
his or her attorney of record. If the employee is a minor, service
shall be made on the minor’s parent, guardian, conservator, or
similar fiduciary, or if one of them cannot be located with
reasonable diligence, then service shall be made on any person
having the care or control of the minor, or with whom the minor
resides, and on the minor if the minor is at least 12 years of age.

(2) Not less than 10 days prior to the date for production
specified in the subpoena duces tecum, plus the additional time
provided by Section 1013 if service is by mail.
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(3) At least five days prior to service upon the custodian of the
employment records, plus the additional time provided by
Section 1013 if service is by mail.

(c) Prior to the production of the records, the subpoenaing
party shall either:

(1) Serve or cause to be served upon the witness a proof of
personal service or of service by mail attesting to compliance
with subdivision (b).

(2) Furnish the witness a written authorization to release the
records signed by the employee or by his or her attorney of
record. The witness may presume that the attorney purporting to
sign the authorization on behalf of the employee acted with the
consent of the employee, and that any objection to the release of
records is waived.

(d) A subpoena duces tecum for the production of employment
records shall be served in sufficient time to allow the witness a
reasonable time, as provided in Section 2020.410, to locate and
produce the records or copies thereof.

(e) Every copy of the subpoena duces tecum and affidavit
served on an employee or his or her attorney in accordance with
subdivision (b) shall be accompanied by a notice, in a typeface
designed to call attention to the notice, indicating that (1)
employment records about the employee are being sought from
the witness named on the subpoena; (2) the employment records
may be protected by a right of privacy; (3) if the employee
objects to the witness furnishing the records to the party seeking
the records, the employee shall file papers with the court prior to
the date specified for production on the subpoena; and (4) if the
subpoenaing party does not agree in writing to cancel or limit the
subpoena, an attorney should be consulted about the employee’s
interest in protecting his or her rights of privacy. If a notice of
taking of deposition is also served, that other notice may be set
forth in a single document with the notice required by this
subdivision.

() (1) Any employee whose employment records are sought
by a subpoena duces tecum may, prior to the date for production,
bring a motion under Section 1987.1 to quash or modify the
subpoena duces tecum. Notice of the bringing of that motion
shall be given to the witness and the deposition officer at least
five days prior to production. The failure to provide notice to the
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deposition officer does not invalidate the motion to quash or
modify the subpoena duces tecum but may be raised by the
deposition officer as an affirmative defense in any action for
liability for improper release of records.

(2) Any nonparty employee whose employment records are
sought by a subpoena duces tecum may, prior to the date of
production, serve on the subpoenaing party, the deposition
officer, and the witness a written objection that cites the specific
grounds on which production of the employment records should
be prohibited.

(3) No witness or deposition officer shall be required to
produce employment records after receipt of notice that the
motion has been brought by an employee, or after receipt of a
written objection from a nonparty employee, except upon order
of the court in which the action is pending or by agreement of the
parties, witnesses, and employees affected.

(4) The party requesting an employee’s employment records
may bring a motion under subdivision (c) of Section 1987 to
enforce the subpoena within 20 days of service of the written
objection. The motion shall be accompanied by a declaration
showing a reasonable and good faith attempt at informal
resolution of the dispute between the party requesting the
employment records and the employee or the employee’s
attorney.

(9) Upon good cause shown and provided that the rights of
witnesses and employees are preserved, a subpoenaing party
shall be entitled to obtain an order shortening the time for service
of a subpoena duces tecum or waiving the requirements of
subdivision (b) if due diligence by the subpoenaing party has
been shown.

(h) This section may not be construed to apply to any
subpoena duces tecum that does not request the records of any
particular employee or employees and that requires a custodian
of records to delete all information that would in any way
identify any employee whose records are to be produced.

(i) This section does not apply to proceedings conducted under
Division 1 (commencing with Section 50), Division 4
(commencing with Section 3200), Division 4.5 (commencing
with Section 6100), or Division 4.7 (commencing with Section
6200), of the Labor Code.
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() Failure to comply with this section shall be sufficient basis
for the witness to refuse to produce the employment records
sought by subpoena duces tecum.

(k) If the subpoenaing party is the employee, and the
employee is the only subject of the subpoenaed records, notice to
the employee, and delivery of the other documents specified in
subdivision (b) to the employee, are not required under this
section.

SEC. 77. Section 16101 of the Commercial Code is amended
to read:

16101. The repeal and addition of Division 3 (commencing
with Section 3101) and the repeal and addition, the amendment,
and the addition of provisions of Division 4 (commencing with
Section 4101), and the amendment of related sections, adopted
by the Legislature in Chapter 914 of the Statutes of 1992, shall
become effective on January 1, 1993. The Legislature intends
that this action be construed as an amendment of Division 3
(commencing with Section 3101) and Division 4 (commencing
with Section 4101), notwithstanding that the action took the form
of a repeal and addition of Division 3 (commencing with Section
3101), and a repeal and addition to, and amendment of, or an
addition to the provisions of Division 4 (commencing with
Section 4101).

SEC. 78. Section 118 of the Corporations Code is amended to
read:

118. Any reference in this division to the time a notice is
given or sent means, unless otherwise expressly provided, any of
the following:

(@) The time a written notice by mail is deposited in the United
States mails, postage prepaid.

(b) The time any other written notice, including facsimile,
telegram, or electronic mail message, is personally delivered to
the recipient or is delivered to a common carrier for transmission,
or actually transmitted by the person giving the notice by
electronic means, to the recipient.

(c) The time any oral notice is communicated, in person or by
telephone, including a voice messaging system or other system or
technology designed to record and communicate messages, or
wireless, to the recipient, including the recipient’s designated
voice mailbox or address on the system, or to a person at the
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office of the recipient who the person giving the notice has
reason to believe will promptly communicate it to the recipient.

SEC. 79. Section 7312 of the Corporations Code is amended
to read:

7312. No person may hold more than one membership, and
no fractional memberships may be held, except as follows:

(@) Two or more persons may have an indivisible interest in a
single membership when authorized by, and in a manner or under
the circumstances prescribed by, the articles or bylaws subject to
Section 7612.

(b) If the articles or bylaws provide for classes of membership
and if the articles or bylaws permit a person to be a member of
more than one class, a person may hold a membership in one or
more classes.

(c) Any branch, division, or office of any person, which is not
formed primarily to be a member, may hold a separate
membership.

(d) In the case of membership in an owners’ association,
created in connection with any of the forms of development
referred to in Section 11004.5 of the Business and Professions
Code, the articles or bylaws may permit a person who owns an
interest, or who has a right of exclusive occupancy, in more than
one lot, parcel, area, apartment, or unit to hold a separate
membership in the owners’ association for each lot, parcel, area,
apartment, or unit.

(e) In the case of membership in a mutual water company, as
defined in Section 14300, the articles or bylaws may permit a
person entitled to membership by reason of the ownership, lease,
or right of occupancy of more than one lot, parcel, or other
service unit to hold a separate membership in the mutual water
company for each lot, parcel, or other service unit.

(f) In the case of membership in a mobilehome park
acquisition corporation, as described in Section 11010.8 of the
Business and Professions Code, a bona fide secured party who
has, pursuant to a security interest in a membership, taken title to
the membership by way of foreclosure, repossession, or
voluntary repossession, and who is actively attempting to resell
the membership to a prospective homeowner or resident of the
mobilehome park, may own more than one membership.
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SEC. 80. Section 8724 of the Corporations Code is amended
to read:

8724. Without the approval of 100 percent of the members,
any contrary provision in this part or the articles or bylaws
notwithstanding, so long as there is any lot, parcel, area,
apartment, or unit for which an owners’ association, created in
connection with any of the forms of development referred to in
Section 11004.5 of the Business and Professions Code, is
obligated to provide management, maintenance, preservation, or
control, the following shall apply:

(@) The owners’ association or any person acting on its behalf
shall not do either of the following:

(1) Transfer all or substantially all of its assets.

(2) File a certificate of dissolution.

(b) No court shall enter an order declaring the owners’
association duly wound up and dissolved.

SEC. 81. Section 12663 of the Corporations Code is amended
to read:

12663. Without the approval of 100 percent of the members,
any contrary provision in this part or the articles or bylaws
notwithstanding, so long as there is any lot, parcel, area,
apartment or unit for which an owners’ association, created in
connection with any of the forms of development referred to in
Section 11004.5 of the Business and Professions Code, is
obligated to provide management, maintenance, preservation, or
control, the following shall apply:

(@) The owners’ association or any person acting on its behalf
shall not do either of the following:

(1) Transfer all or substantially all of its assets.

(2) File a certificate of dissolution.

(b) No court shall enter an order declaring the owners’
association duly wound up and dissolved.

SEC. 82. Section 17104 of the Corporations Code is amended
to read:

17104. (a) Meetings of members may be held at any place,
by electronic video screen communication or by electronic
transmission by and to the limited liability company pursuant to
paragraphs (1) and (2) of subdivision (0) of Section 17001, either
within or without this state, selected by the person or persons
calling the meeting or as may be stated in or fixed in accordance
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with the articles of organization or a written operating agreement.
If no other place is stated or so fixed, all meetings shall be held at
the principal executive office of the limited liability company.
Unless prohibited by the articles of organization of the limited
liability company, if authorized by the operating agreement,
members not physically present in person or by proxy at a
meeting of members may, by electronic transmission by and to
the limited liability company pursuant to paragraphs (1) and (2)
of subdivision (0) of Section 17001 or by electronic video screen
communication, participate in a meeting of members, be deemed
present in person or by proxy, and vote at a meeting of members
whether that meeting is to be held at a designated place or in
whole or in part by means of electronic transmission by and to
the limited liability company or by electronic video screen
communication, in accordance with subdivision (1).

(b) A meeting of the members may be called by any manager
or by any member or members representing more than 10 percent
of the interests of members for the purpose of addressing any
matters on which the members may vote.

(c) (1) Whenever members are required or permitted to take
any action at a meeting, a written notice of the meeting shall be
given not less than 10 days nor more than 60 days before the date
of the meeting to each member entitled to vote at the meeting.
The notice shall state the place, date, and hour of the meeting, the
means of electronic transmission by and to the limited liability
company or electronic video screen communication, if any, and
the general nature of the business to be transacted. No other
business may be transacted at this meeting.

(2) Any report or any notice of a members’ meeting shall be
given personally, by electronic transmission by the limited
liability company, or by mail or other means of written
communication, addressed to the member at the address of the
member appearing on the books of the limited liability company
or given by the member to the limited liability company for the
purpose of notice, or, if no address appears or is given, at the
place where the principal executive office of the limited liability
company is located or by publication at least once in a newspaper
of general circulation in the county in which the principal
executive office is located. The notice or report shall be deemed
to have been given at the time when delivered personally,
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delivered by electronic transmission by the limited liability
company, deposited in the mail, or sent by other means of written
communication. An affidavit of mailing or delivered by
electronic transmission by the limited liability company of any
notice or report in accordance with this article, executed by a
manager, shall be prima facie evidence of the giving of the notice
or report.

(3) If any notice or report addressed to the member at the
address of the member appearing on the books of the limited
liability company is returned to the limited liability company by
the United States Postal Service marked to indicate that the
United States Postal Service is unable to deliver the notice or
report to the member at the address, all future notices or reports
shall be deemed to have been duly given without further mailing
if they are available for the member at the principal executive
office of the limited liability company for a period of one year
from the date of the giving of the notice or report to all other
members.

(4) Notice given by electronic transmission by the limited
liability company under this subdivision shall be valid only if it
complies with paragraph (1) of subdivision (0) of Section 17001.
Notwithstanding this condition, notice shall not be given by
electronic transmission by the limited liability company under
this subdivision after either of the following:

(A) The limited liability company is unable to deliver two
consecutive notices to the member by that means.

(B) The inability to so deliver the notices to the member
becomes known to the secretary, any assistant secretary, the
transfer agent, or any other person responsible for the giving of
the notice.

(5) Upon written request to a manager by any person entitled
to call a meeting of members, the manager shall immediately
cause notice to be given to the members entitled to vote that a
meeting will be held at a time requested by the person calling the
meeting, not less than 10 days nor more than 60 days after the
receipt of the request. If the notice is not given within 20 days
after receipt of the request, the person entitled to call the meeting
may give the notice or, upon the application of that person, the
superior court of the county in which the principal executive
office of the limited liability company is located, or if the
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principal executive office is not in this state, the county in which
the limited liability company’s address in this state is located,
shall summarily order the giving of the notice, after notice to the
limited liability company affording it an opportunity to be heard.
The procedure provided in subdivision (c) of Section 305 shall
apply to the application. The court may issue any order as may be
appropriate, including, without limitation, an order designating
the time and place of the meeting, the record date for
determination of members entitled to vote, and the form of
notice.

(d) When a members’ meeting is adjourned to another time or
place, unless the articles of organization or a written operating
agreement otherwise require and, except as provided in this
subdivision, notice need not be given of the adjourned meeting if
the time and place thereof or the means of electronic
transmission by and to the limited liability company or electronic
video screen communication, if any, are announced at the
meeting at which the adjournment is taken. At the adjourned
meeting, the limited liability company may transact any business
that may have been transacted at the original meeting. If the
adjournment is for more than 45 days, or if after the adjournment
a new record date is fixed for the adjourned meeting, a notice of
the adjourned meeting shall be given to each member of record
entitled to vote at the meeting.

(e) The actions taken at any meeting of members, however
called and noticed, and wherever held, have the same validity as
if taken at a meeting duly held after regular call and notice, if a
quorum is present either in person or by proxy, and if, either
before or after the meeting, each of the members entitled to vote,
not present in person or by proxy, provides a waiver of notice or
consents to the holding of the meeting or approves the minutes of
the meeting in writing. All waivers, consents, and approvals shall
be filed with the limited liability company records or made a part
of the minutes of the meeting after conversion to the form in
which those records or minutes are kept. Attendance of a person
at a meeting shall constitute a waiver of notice of the meeting,
except when the person objects, at the beginning of the meeting,
to the transaction of any business because the meeting is not
lawfully called or convened. Attendance at a meeting is not a
waiver of any right to object to the consideration of matters
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required by this title to be included in the notice but not so
included, if the objection is expressly made at the meeting.
Neither the business to be transacted nor the purpose of any
meeting of members need be specified in any written waiver of
notice, unless otherwise provided in the articles of organization
or operating agreement, except as provided in subdivision (g).

(f) Members may participate in a meeting of the limited
liability company through the use of conference telephones or
electronic video screen communication, as long as all members
participating in the meeting can hear one another, or by
electronic transmission by and to the limited liability company
pursuant to paragraphs (1) and (2) of subdivision (0) of Section
17001. Participation in a meeting pursuant to this provision
constitutes presence in person at that meeting.

(g) Any action approved at a meeting, other than by
unanimous approval of those entitled to vote, shall be valid only
if the general nature of the proposal so approved was stated in the
notice of meeting or in any written waiver of notice.

(h) (1) A majority in interest of the members represented in
person or by proxy shall constitute a quorum at a meeting of
members.

(2) The members present at a duly called or held meeting at
which a quorum is present may continue to transact business
until adjournment, notwithstanding the loss of a quorum, if any
action taken after loss of a quorum, other than adjournment, is
approved by the requisite percentage of interests of members
specified in this title or in the articles of organization or a written
operating agreement.

(3) In the absence of a quorum, any meeting of members may
be adjourned from time to time by the vote of a majority of the
interests represented either in person or by proxy, but no other
business may be transacted, except as provided in paragraph (2).

(i) (1) Any action that may be taken at any meeting of the
members may be taken without a meeting if a consent in writing,
setting forth the action so taken, is signed and delivered to the
limited liability company within 60 days of the record date for
that action by members having not less than the minimum
number of votes that would be necessary to authorize or take that
action at a meeting at which all members entitled to vote thereon
were present and voted.
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(2) Unless the consents of all members entitled to vote have
been solicited in writing, (A) notice of any member approval of
an amendment to the articles of organization or operating
agreement, a dissolution of the limited liability company as
provided in Section 17350, or a merger of the limited liability
company as provided in Section 17551, without a meeting by less
than unanimous written consent shall be given at least 10 days
before the consummation of the action authorized by the
approval, and (B) prompt notice shall be given of the taking of
any other action approved by members without a meeting by less
than unanimous written consent, to those members entitled to
vote who have not consented in writing.

(3) Any member giving a written consent, or the member’s
proxyholder, may revoke the consent personally or by proxy by a
writing received by the limited liability company prior to the
time that written consents of members having the minimum
number of votes that would be required to authorize the proposed
action have been filed with the limited liability company, but
may not do so thereafter. This revocation is effective upon its
receipt at the office of the limited liability company required to
be maintained pursuant to Section 17057.

(J) The use of proxies in connection with this section will be
governed in the same manner as in the case of corporations
formed under the General Corporation Law.

(k) In order that the limited liability company may determine
the members of record entitled to notices of any meeting or to
vote, or entitled to receive any distribution or to exercise any
rights in respect of any other lawful action, a manager, or
members representing more than 10 percent of the interests of
members, may fix, in advance, a record date, that is not more
than 60 days nor less than 10 days prior to the date of the
meeting and not more than 60 days prior to any other action. If
no record date is fixed the following shall apply:

(1) The record date for determining members entitled to notice
of or to vote at a meeting of members shall be at the close of
business on the business day next preceding the day on which
notice is given or, if notice is waived, at the close of business on
the business day next preceding the day on which the meeting is
held.
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(2) The record date for determining members entitled to give
consent to limited liability company action in writing without a
meeting shall be the day on which the first written consent is
given.

(3) The record date for determining members for any other
purpose shall be at the close of business on the day on which the
managers adopt the resolution relating thereto, or the 60th day
prior to the date of the other action, whichever is later.

(4) The determination of members of record entitled to notice
of or to vote at a meeting of members shall apply to any
adjournment of the meeting unless a manager or the members
who called the meeting fix a new record date for the adjourned
meeting, but the manager or the members who called the meeting
shall fix a new record date if the meeting is adjourned for more
than 45 days from the date set for the original meeting.

() A meeting of the members may be conducted, in whole or
in part, by electronic transmission by and to the limited liability
company or by electronic video screen communication if both of
the following requirements are met:

(1) The limited liability company implements reasonable
measures to provide members, in person or by proxy, a
reasonable opportunity to participate in the meeting and to vote
on matters submitted to the members, including an opportunity to
read or hear the proceedings of the meeting substantially
concurrently with those proceedings.

(2) When any member votes or takes other action at the
meeting by means of electronic transmission to the limited
liability company or electronic video screen communication, a
record of that vote or action is maintained by the limited liability
company.

SEC. 83. Section 25100.1 of the Corporations Code is
amended to read:

25100.1. The following securities are not subject to Sections
25110, 25120, and 25130:

(@) A security defined as a “covered security” pursuant to
Section 18(b)(1) of the Securities Act of 1933 (15 U.S.C. Sec.
77r).

(b) A security issued by an investment company that is
registered or that has filed a registration statement under the
Investment Company Act of 1940 (15 U.S.C. Sec. 80a-1) and
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that is defined as a *“covered security” pursuant to Section
18(b)(2) of the Securities Act of 1933, and all the following
requirements are met:

(1) Prior to any offer or sale in this state, there is filed with or
paid to the commissioner each of the following:

(A) A notice consisting of all documents that are part of a
federal registration statement filed with the Securities and
Exchange Commission pursuant to the Securities Act of 1933 or,
in lieu thereof, a form prescribed by the commissioner, and that a
consent to service of process is either on file with the
commissioner or is attached to the notice.

(B) As necessary to compute fees, a report of the value of
securities covered under this subdivision that are offered or sold
in this state.

(C) The notice filing fee provided for in subdivision (a) of
Section 25608.1.

(2) If any offer or sale is to be made pursuant to Section
18(b)(2) of the Securities Act of 1933 and this subdivision more
than 12 months after the date the notice was filed under this
subdivision, the issuer shall file another notice and pay the fee
specified in subparagraph (C) of paragraph (1).

SEC. 84. Section 1753 of the Education Code is amended to
read:

1753. The services described in Sections 1750, 1751, and
1752 shall be performed by persons who hold a valid health and
development credential, or life diploma based thereon, or a
services credential with a specialization in health issued by the
state board or Commission for Teacher Preparation and
Licensing; provided, however, that a psychologist may be
employed to perform psychological services or may perform
psychological services under contract if he or she is the holder of
a valid school psychologist credential issued by the state board.

SEC. 85. Section 1762 of the Education Code is amended to
read:

1762. The services described in Sections 1760 and 1761 shall
be performed by persons who hold a valid credential issued by
the state board or Commission for Teacher Preparation and
Licensing authorizing performance of the services.

SEC. 86. Section 7002.5 of the Education Code is amended to
read:
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7002.5. (a) This article does not create a vested retirement
right in health and dental care benefits.

(b) The individual districts, the county office, a health plan, an
entity providing or arranging a health plan, and the State
Teachers’ Retirement System do not have any legal duty to
contact retired teachers or surviving spouses of certificated
employees with regard to this article.

SEC. 87. Section 8275 of the Education Code is amended to
read:

8275. (a) The Superintendent may reimburse approvable
startup costs of child development agencies or facilities in an
amount not to exceed 15 percent of the expansion or increase of
each agency’s total contract amount. Under no circumstances
shall reimbursement for startup costs result in an increase in the
agency’s total contract amount. These funds shall be available for
all of the following:

(1) The employment and orientation of necessary staff.

(2) The setting up of the program and facility.

(3) The finalization of rental agreements and the making of
necessary deposits.

(4) The purchase of a reasonable inventory of materials and
supplies.

(5) The purchase of an initial premium for insurance.

(b) Agencies shall submit claims for startup costs with their
first quarterly reports.

(c) The Legislature recognizes that allowances for startup
costs are necessary for the establishment and stability of new
child development programs. Programs initially funded in the
1978-79 fiscal year and 1979-80 fiscal year are included in this
section.

SEC. 88. Section 8363.5 of the Education Code is amended to
read:

8363.5. (a) A special child development permit shall be
issued to any person employed as a supervisor, head teacher, or
teacher by an agency conducting a child care and development
program under contract with a county who did not meet the
requirements for an emergency instructional permit authorizing
service in children’s centers or a supervisor’s permit with
postponement of requirements authorizing service in a children’s
center in effect on October 15, 1974. A special child
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development permit issued pursuant to this section shall be valid
for 36 months after its date of issuance. Within the 36-month
period following the date of issuance of the permit, the following
shall apply:

(1) A person employed as a head teacher or teacher who has
completed 30 semester hours of coursework taken in an approved
institution, including 12 semester hours of coursework in subject
fields related to early childhood education, shall be issued an
emergency instructional permit authorizing service in a
children’s center and be subject to the term and renewal
regulations in effect on October 15, 1974.

(2) A person employed as a supervisor who has obtained a
bachelor’s degree from an approved institution and completed at
least 12 semester hours of coursework in subject fields related to
early childhood education shall be issued a supervision permit
with postponement of requirements authorizing service in
children’s centers and be subject to the term and renewal
regulations in effect on October 15, 1974.

(b) It is the intention of the Legislature that this section be
liberally interpreted to ensure that those experienced and
qualified persons employed in county contract day care centers
prior to July 1, 1974, maintain their positions and be given ample
opportunity to upgrade their skills to meet revised educational
standards.

SEC. 89. Section 8484.75 of the Education Code is amended
to read:

8484.75. The requirements of the After School Education and
Safety Program described in Article 22.5 (commencing with
Section 8482) apply to the program established by this article,
with the following exceptions as applicable:

(a) Sections 8482.5, 8482.55, 8483.5, 8483.55, 8483.6,
8483.7, 8483.75, and 8484.5 do not apply to this article.

(b) Any provision of Article 22.5 (commencing with Section
8482) that is in conflict with, or duplicative of, any provision of
this article.

(c) Any provision that is in conflict with applicable federal law
or regulations.

SEC. 90. Section 8498 of the Education Code is amended to
read:
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8498. (a) The State Allocation Board may use up to 5 percent
of any appropriation for the purposes of this article to provide
loans to private nonsectarian child care and development
programs not under contract with the department for renovation
and repair of existing program facilities, in accordance with this
section.

(b) The Superintendent shall establish qualifications to
determine the eligibility of child care agencies for loans pursuant
to this section.

(c) The board, with any necessary assistance from the
Superintendent, may do any of the following:

(1) Establish procedures and policies in connection with the
administration of this section it deems necessary.

(2) Adopt rules and regulations for the administration of this
section requiring procedure, forms, and information it deems
necessary.

(d) A recipient of a loan pursuant to this section shall do all of
the following:

(1) Document that the renovated facility shall comply with all
laws and regulations applicable to child care facilities provided
for pursuant to Chapter 3.4 (commencing with Section 1596.70)
and Chapter 3.5 (commencing with Section 1596.90) of Division
2 of the Health and Safety Code.

(2) Demonstrate to the satisfaction of the board that it will
have sufficient revenues to pay the principal and interest on the
loan and to maintain the operation of the child care facility.

(e) A recipient of a loan pursuant to this section shall assure
the board that the renovated facility shall be used for purposes of
the child care and development program for the following
periods:

(1) For loans equal to or less than thirty thousand dollars
($30,000), not less than three years from the beginning of the
loan period.

(2) For loans exceeding thirty thousand dollars ($30,000), the
fixed period of time shall increase one year for each additional
ten thousand dollars ($10,000) or part thereof, to a maximum of
fifty thousand dollars ($50,000).

(f) The board shall set the period of the loan for each recipient,
up to a maximum of 10 years, based upon the amount of the loan,
the recipient’s ability to repay the loan, and the length of time the
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recipient has committed to use the renovated facility for purposes
of the child care and development program.

(9) Interest on the loan principal shall be charged at a rate
equal to the average of the interest rate applied to the last three
bond sales pursuant to Chapter 21.6 (commencing with Section
17695) of Part 10.

(h) In the event that a recipient ceases to use the renovated
facility for purposes of the child care and development program
prior to the expiration of the period specified pursuant to
subdivision (e), the board shall collect the entire outstanding
balance of the loan, plus interest, notwithstanding the loan period
originally set pursuant to subdivision (f).

SEC. 91. Section 8669 of the Education Code, as amended by
Section 1 of Chapter 676 of the Statutes of 2005, is amended to
read:

8669. (a) It is the intent of the Legislature that at least 50
percent, but not more than 75 percent, of the actual costs of the
California State Summer School for Mathematics and Science for
each fiscal year would be financed by state funds beginning in
the 1999-2000 fiscal year. The balance of the operating costs
would be financed with fees and private support.

(b) Except as provided in subdivision (c), the Regents of the
University of California shall set a tuition fee within a range that
corresponds to actual program costs, up to but not exceeding two
thousand two hundred dollars ($2,200) per session in the year
2006, and may increase this fee by an amount up to 5 percent
each year thereafter. It is the intent of the Legislature that the
University of California award full or partial scholarships on the
basis of need and that pupils who are unable to pay all or part of
the fee may petition the University of California for a fee
reduction or waiver to ensure that a qualified applicant is not
denied admission solely because of his or her inability to pay part
or all of the fee. Any public announcement regarding the summer
school program should include notification that need-based
scholarships are available, and information regarding the
procedure for applying for a scholarship award.

(c) For pupils who are not California residents, it is the intent
of the Legislature that the Regents of the University of California
set a tuition fee that is not less than the total actual costs to the
summer school of services per pupil.
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(d) The foundation authorized to be established pursuant to
subdivision (f) of Section 8664 may raise funds from the private
sector that may be used by the summer school for general
program operating costs, scholarships, program augmentation,
public relations, recruitment activity, or special projects. Private
support may include, but not necessarily be limited to, direct
grants to the summer school from private corporations or
foundations, individual contributions, in-kind contributions, or
fundraising benefits conducted by any entity.

(e) This section shall remain in effect only until January 1,
2008, and as of that date is repealed, unless a later enacted
statute, that is enacted before January 1, 2008, deletes or extends
that date.

SEC. 92. Section 8669 of the Education Code, as added by
Section 2 of Chapter 676 of the Statutes of 2005, is amended to
read:

8669. (a) It is the intent of the Legislature that at least 50
percent, but not more than 75 percent, of the actual costs of the
California State Summer School for Mathematics and Science for
each fiscal year would be financed by state funds beginning in
the 1999-2000 fiscal year. The balance of the operating costs
would be financed with fees and private support.

(b) Except as provided in subdivision (c), the Regents of the
University of California shall set a tuition fee within a range that
corresponds to actual program costs, up to but not exceeding one
thousand dollars ($1,000) per session in the year 2000, and may
increase this fee by an amount up to 5 percent each year
thereafter. It is the intent of the Legislature that the University of
California award full or partial scholarships on the basis of need
and that pupils who are unable to pay all or part of the fee may
petition the University of California for a fee reduction or waiver
to ensure that a qualified applicant is not denied admission solely
because of his or her inability to pay part or all of the fee. Any
public announcement regarding the summer school program
should include notification that need-based scholarships are
available, and information regarding the procedure for applying
for a scholarship award.

(c) For pupils who are not California residents, it is the intent
of the Legislature that the Regents of the University of California
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set a tuition fee that is not less than the total actual costs to the
summer school of services per pupil.

(d) The foundation authorized to be established pursuant to
subdivision (f) of Section 8664 may raise funds from the private
sector that may be used by the summer school for general
program operating costs, scholarships, program augmentation,
public relations, recruitment activity, or special projects. Private
support may include, but not necessarily be limited to, direct
grants to the summer school from private corporations or
foundations, individual contributions, in-kind contributions, or
fundraising benefits conducted by any entity.

(e) This section shall become operative on January 1, 2008.

SEC. 93. Section 8825 of the Education Code is amended to
read:

8825. An eligible applicant may submit a project proposal
that addresses one or more of the following areas:

(@) Arts education programs that are aligned to the state
adopted visual and performing arts content standards and
framework.

(b) Pupil assessment in the arts.

(c) Participation in local and state networks to create
comprehensive standards based arts education programs.

(d) Expanding the capacity to assist pupils in achieving the
state adopted visual and performing arts content standards.

(e) Developing an online statewide digital visual and
performing arts resource center.

(f) Expanding arts education programs developed through
participation in the Local Arts Education Partnership Program as
set forth in Chapter 5 (commencing with Section 8810).

SEC. 94. Section 12117 of the Education Code is amended to
read:

12117. (a) The State Agency for Donated Food Distribution
may, without at the time furnishing vouchers or itemized
statements, draw from the Donated Food Revolving Fund for use
as a departmental revolving fund either of the following:

(1) A sum not to exceed thirty thousand dollars ($30,000).

(2) With the approval of the Department of Finance, a sum in
excess of thirty thousand dollars ($30,000).

(b) Any moneys withdrawn pursuant to subdivision (a) may
only be used, in accordance with law and the California Victim

97



SB 1852 —122—

Compensation and Government Claims Board rules, for payment
of compensation earned, traveling expense, traveling expense
advances, or where immediate payment is otherwise necessary.
All disbursements from the revolving fund shall be substantiated
by vouchers filed with and audited by the Controller. From time
to time, disbursements, supported by vouchers, may be reported
to the Controller in connection with claims for reimbursement of
the departmental revolving fund. At any time upon the demand of
the Department of Finance or the Controller, the revolving fund
shall be accounted for and substantiated by wvouchers and
itemized statements submitted to and audited by the Controller.

SEC. 95. Section 17625 of the Education Code is amended to
read:

17625. (a) Notwithstanding any other law, any fee, charge,
dedication, or other form of requirement levied by the governing
board of a school district under Section 17620 may apply, as to
any manufactured home or mobilehome, only pursuant to
compliance with all of the following conditions:

(1) The fee, charge, dedication, or other form of requirement is
applied to the initial location, installation, or occupancy of the
manufactured home or mobilehome within the school district.

(2) The manufactured home or mobilehome is to be located,
installed, or occupied on a space or site on which no other
manufactured home or mobilehome was previously located,
installed, or occupied.

(3) The manufactured home or mobilehome is to be located,
installed, or occupied on a space in a mobilehome park, or on any
site or in any development outside a mobilehome park, on which
the construction of the pad or foundation system commenced
after September 1, 1986.

(b) Compliance on the part of any manufactured home or
mobilehome with any fee, charge, dedication, or other form of
requirement, as described in subdivision (a), or certification by
the appropriate school district of that compliance, shall be
required as a condition of the following, as applicable:

(1) The close of escrow, if the manufactured home or
mobilehome is to be located, installed, or occupied on a
mobilehome park space, or on any site or in any development
outside a mobilehome park, as described in subdivision (a), and
the sale or transfer of the manufactured home or mobilehome is
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subject to escrow as provided in Section 18035 or 18035.2 of the
Health and Safety Code.

(2) The approval of the manufactured home or mobilehome
for occupancy pursuant to Section 18551 or 18613 of the Health
and Safety Code, in the event that paragraph (1) does not apply.

(c) A fee or other requirement levied under Section 17620
shall not be applied to any of the following:

(1) Any manufactured home or mobilehome located, installed,
or occupied on a space in a mobilehome park on or before
September 1, 1986, or on any date thereafter, if construction on
that space, pursuant to a building permit, commenced on or
before September 1, 1986.

(2) Any manufactured home or mobilehome located, installed,
or occupied on any site outside of a mobilehome park on or
before September 1, 1986, or on any date thereafter if
construction on that site pursuant to a building permit
commenced on or before September 1, 1986.

(3) The replacement of, or addition to, a manufactured home
or mobilehome located, installed, or occupied on a space in a
mobilehome park, subsequent to the original location,
installation, or occupancy of any manufactured home or
mobilehome on that space.

(4) The replacement of a manufactured home or mobilehome
that was destroyed or damaged by fire or any form of natural
disaster.

(5) A manufactured home or mobilehome accessory structure,
as defined in Section 18008.5 or 18213 of the Health and Safety
Code.

(6) The conversion of a rental mobilehome park to a
subdivision, cooperative, or condominium for mobilehomes, or
its conversion to any other form of resident ownership of the
park, as described in Section 50561 of the Health and Safety
Code.

(d) If any fee or other requirement levied under Section 17620
is required as to any manufactured home or mobilehome that is
subsequently replaced by a permanent residential structure
constructed on the same lot, the amount of that fee or other
requirement shall apply toward the payment of any fee or other
requirement under Section 17620 applied to that permanent
residential structure.
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(e) Notwithstanding any other provision of law, any school
district that, on or after January 1, 1987, collected any fee,
charge, dedication, or other form of requirement from any
manufactured home, mobilehome, mobilehome park, or other
development, shall immediately repay the fee, charge, dedication,
or other form of requirement to the person or persons who made
the payment to the extent the fee, charge, dedication, or other
form of requirement collected would not have been authorized
under subdivision (a). This subdivision shall not apply, however,
to the extent that, pursuant to Section 16 of Article I of the
California Constitution, it would impair the obligation of any
contract entered into by any school district, on or before January
1,1998.

(f) For purposes of this section, “manufactured home,”
“mobilehome,” and “mobilehome park” have the meanings set
forth in Sections 18007, 18008, and 18214, respectively, of the
Health and Safety Code.

(9) (1) Whenever a manufactured home or a mobilehome
owned by a person 55 years of age or older who is also a member
of a lower income household as defined by Section 50079.5 of
the Health and Safety Code, and which has been moved from a
mobilehome park space located in one school district, where the
mobilehome owner has resided, to a space or lot located in a
mobilehome park or a subdivision, cooperative, or condominium
for mobilehomes or manufactured homes located in another
school district, is subject to any fee or other requirement under
Section 17620, this section, and Chapter 4.9 (commencing with
Section 65995) of Division 1 of Title 7 of the Government Code,
the district in which the manufactured home or mobilehome has
been newly located may waive the fee or other requirement under
Section 53080, this section, and Chapter 4.9 (commencing with
Section 65995) of Division 1 of Title 7 of the Government Code,
or otherwise shall be required to grant the homeowner the
necessary approval for occupancy of the home, and permission to
pay the amount of the fee or other requirement thereafter, in
installments, over a period totaling no less than 36 months. A
school district may require that the installments be paid monthly,
quarterly, or every six months during the 36-month period, and
that the fee be secured as a lien perfected against the mobilehome
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or manufactured home pursuant to Section 18080.7 of the Health
and Safety Code.

(2) Costs of filing the lien and reasonable late charges or
interest may be added to the amount of the lien. This subdivision
does not apply if a school facilities fee, charge, or other
requirement is imposed pursuant to Section 65995.2 of the
Government Code.

SEC. 96. Section 19980 of the Education Code is amended to
read:

19980. The Legislature hereby finds and declares that,
inasmuch as the proceeds from the sale of bonds authorized by
this chapter are not “proceeds of taxes” as that term is used in
Article X111 B of the California Constitution, the disbursement of
these proceeds is not subject to the limitations imposed by that
article.

SEC. 97. Section 22121 of the Education Code is amended to
read:

22121. (a) “Credited service” means service for which the
required contributions have been paid.

(b) “Credited service” for the limited purpose of determining
eligibility for benefits pursuant to Section 22134.5, 24203.5, or
24203.6 also includes up to two-tenths of one year of service
granted pursuant to Section 22717.

SEC. 98. Section 24618 of the Education Code is amended to
read:

24618. Losses or gains resulting from overpayment or
underpayment of contributions or other amounts under this part
within the limits set by the California Victim Compensation and
Government Claims Board for automatic writeoff, and losses or
gains in greater amounts specifically approved for writeoffs by
the California Victim Compensation and Government Claims
Board, shall be debited or credited, as the case may be, to the
appropriate reserve in the retirement fund.

SEC. 99. Section 32255 of the Education Code is amended to
read:

32255. As used in this chapter:

(@) “Animal” means any living organism of the kingdom
animalia, beings that typically differ from plants in capacity for
spontaneous movement and rapid motor response to stimulation
by a usually greater mobility with some degree of voluntary
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locomotor ability and by greater irritability commonly mediated
through a more or less centralized nervous system, beings that
are characterized by a requirement for complex organic nutrients
including proteins or their constituents that are usually digested
in an internal cavity before assimilation into the body proper, and
beings that are distinguished from typical plants by lack of
chlorophyll, by an inability to perform photosynthesis, by cells
that lack cellulose walls, and by the frequent presence of discrete
complex sense organs.

(b) “Alternative education project” includes, but is not limited
to, the use of video tapes, models, films, books, and computers,
which would provide an alternate avenue for obtaining the
knowledge, information, or experience required by the course of
study in question. “Alternative education project” also includes
“alternative test.”

(c) “Pupil” means a person under 18 years of age who is
matriculated in a course of instruction in an educational
institution within the scope of Section 32255.5. For the purpose
of asserting the pupil’s rights and receiving any notice or
response pursuant to this chapter, “pupil” also includes the
parents of the matriculated minor.

SEC. 100. Section 32255.1 of the Education Code is amended
to read:

32255.1. (a) Except as otherwise provided in Section
32255.6, any pupil with a moral objection to dissecting or
otherwise harming or destroying animals, or any parts thereof,
shall notify his or her teacher regarding this objection, upon
notification by the school of his or her rights pursuant to Section
32255.4.

(b) If the pupil chooses to refrain from participation in an
education project involving the harmful or destructive use of
animals, and if the teacher believes that an adequate alternative
education project is possible, the teacher may work with the pupil
to develop and agree upon an alternate education project for the
purpose of providing the pupil an alternate avenue for obtaining
the knowledge, information, or experience required by the course
of study in question.

(c) The alternative education project shall require a
comparable time and effort investment by the pupil. It shall not,
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as a means of penalizing the pupil, be more arduous than the
original education project.

(d) The pupil shall not be discriminated against based upon his
or her decision to exercise his or her rights pursuant to this
chapter.

(e) Pupils choosing an alternative educational project shall
pass all examinations of the respective course of study in order to
receive credit for that course of study. However, if tests require
the harmful or destructive use of animals, a pupil may, similarly,
seek alternative tests pursuant to this chapter.

() A pupil’s objection to participating in an educational
project pursuant to this section shall be substantiated by a note
from his or her parent or guardian.

SEC. 101. Section 33551 of the Education Code is amended
to read:

33551. The Members of the Legislature appointed to the
commission pursuant to Section 33550 shall have the powers and
duties of a joint legislative committee on the subject of
educational management and evaluation and shall meet with, and
participate in, the work of the commission to the extent that this
participation is not incompatible with their positions as Members
of the Legislature.

The Members of the Legislature appointed to the commission
shall serve at the pleasure of the appointing power.

SEC. 102. Section 35105 of the Education Code is amended
to read:

35105. Subject to the procedures prescribed by Section
1302.2 of the Elections Code with respect to newly formed
unified school districts, the majority of members of the first
elected board of any newly formed school district, the members
of which majority received the highest number of votes, shall
serve until the first Friday in December of the second succeeding
odd-numbered year. The other members’ terms shall expire on
the first Friday in December of the first succeeding
odd-numbered year. All of these members shall continue in
office until their successors are elected and qualified.

SEC. 103. Section 41500 of the Education Code is amended
to read:

41500. (a) Notwithstanding any other provision of law, a
school district and county office of education may expend in a
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fiscal year up to 15 percent of the amount apportioned for the
block grants set forth in Article 3 (commencing with Section
41510), Article 5 (commencing with Section 41530), Article 6
(commencing with Section 41540), or Article 7 (commencing
with Section 41570) for any other programs for which the school
district or county office is eligible for funding, including any
program the funding of which is not included in any of the block
grants established pursuant to this chapter. The total amount of
funding a school district or county office of education may
expend for a program to which funds are transferred pursuant to
this section may not exceed 120 percent of the amount of state
funding allocated to the school district or county office for
purposes of that program in a fiscal year. For purposes of this
subdivision, “total amount” means the amount of state funding
allocated to a school district or county office for purposes of a
particular program in a fiscal year plus the amount transferred in
that fiscal year to that program pursuant to this section.

(b) A school district and county office of education shall not,
pursuant to this section, transfer funds from Article 2
(commencing with Section 41505) and Article 4 (commencing
with Section 41520).

(c) Before a school district or county office of education may
expend funds pursuant to this section, the governing board of the
school district or the county board of education, as applicable,
shall discuss the matter at a noticed public meeting.

(d) A school district shall track transfers made pursuant to this
section.

SEC. 104. Section 42238.4 of the Education Code is amended
to read:

42238.4. (a) For the 1995-96 fiscal year, the county
superintendent of schools shall compute an equalization
adjustment for each school district in the county, so that no
district’s base revenue limit per unit of average daily attendance
is less than the prior fiscal year statewide average base revenue
limit for the appropriate size and type of district listed in
subdivision (b) plus the inflation adjustment specified in Section
42238.1 for the current fiscal year for the appropriate type of
district.

97



— 129 — SB 1852

For purposes of this section, the district base revenue limit and
the statewide average base revenue limit shall not include any
amounts attributable to Section 45023.4, 46200, or 46201.

(b) Subdivision (a) shall apply to the following school
districts, which shall be grouped according to size and type as
follows:

District ADA
ElemMentary......ccccovvveveeicieiee e less than 101
EIeMENtary ... more than 100
High School........c.coooiiiic e, less than 301
High SChool.........cooooiiii e, more than 300
L 0 T=To OSSR less than 1,501
L T=To O more than 1,500

(c) The Superintendent shall compute a revenue limit
equalization adjustment for each school district’s base revenue
limit per unit of average daily attendance as follows:

(1) Add the products of the amount computed for each school
district by the county superintendent pursuant to subdivision (a)
and the average daily attendance used to calculate the district’s
revenue limit for the current fiscal year as adjusted for the deficit
factor in Section 42238.145.

(2) Divide the amount appropriated for purposes of this
section for the current fiscal year by the amount computed
pursuant to paragraph (1).

(3) Multiply the amount computed for the school district
pursuant to subdivision (a) by the amount computed pursuant to
paragraph (2).

(d) For the purposes of this section, the 1994-95 statewide
average base revenue limits determined for the purposes of
subdivision (a) and the fraction computed pursuant to paragraph
(2) of subdivision (c) by the Superintendent for the 1995-96
second principal apportionment shall be final, and shall not be
calculated as subsequent apportionments. In no event shall the
fraction computed pursuant to paragraph (2) of subdivision (c)
exceed 1.00. For the purposes of determining the size of a district
used in subdivision (b), the Superintendent shall use a school
district’s revenue limit average daily attendance for the 1994-95
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fiscal year determined pursuant to Section 42238.5 and Article 4
(commencing with Section 42280).

(e) This section shall only be operative if the Director of
Finance certifies that a settlement agreement in California
Teachers Association v. Gould (Sacramento County Superior
Court Case CV 373415) is effective. No funds shall be disbursed
under this section for this purpose before August 1, 1996, and
any apportionment or allocation of funds appropriated for
purposes of this section shall be accounted for in the 1995-96
fiscal year.

(f) Appropriations for the 1995-96 fiscal year as a result of the
implementation of this section shall be deemed “General Fund
revenues appropriated for school districts,” as defined in
subdivision (c) of Section 41202, for the 1995-96 fiscal year and
“total allocations to school districts and community college
districts from General Fund proceeds of taxes appropriated to
Acrticle X111 B,” as defined in subdivision (e) of Section 41202,
for that fiscal year, for purposes of Section 8 of Article XVI of
the California Constitution.

SEC. 105. Section 44210 of the Education Code is amended
to read:

44210. (a) There is hereby established in the state
government the Commission on Teacher Credentialing, to consist
of 15 voting members, 14 of whom shall be appointed by the
Governor with the advice and consent of the Senate, as specified
in paragraphs (2) to (7), inclusive. The commission shall consist
of the following members:

(1) The Superintendent or his or her designee.

(2) Six practicing teachers from public elementary and
secondary schools in California.

(3) One person who is employed on the basis of a services
credential other than an administrative services credential.

(4) One member of a school district governing board.

(5) Four representatives of the public. None of these persons
shall have been employed by an elementary or secondary school
district in a position requiring certification, or shall have served
as a school district governing board member in the five-year
period immediately prior to his or her appointment to the
commission.
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(6) One school administrator in a public elementary or
secondary school in California.

(7) One faculty member from a college or university that
grants baccalaureate degrees.

(b) With the exception of the four representatives of the public
and the Superintendent, the appointment of a member shall
terminate if he or she is no longer a practicing teacher in a public
elementary or secondary school, a person who is employed on
the basis of a valid services credential, a school administrator, a
faculty member of a college or university that grants
baccalaureate degrees, or a school district governing board
member, as may be the case, in California.

(c) Not more than one member of the commission is to be
appointed from the same school district or college or university
campus.

(d) The term of each member appointed to the commission on
or prior to June 30, 1989, shall expire on July 1, 1989. It is the
intent of the Legislature that as of July 1, 1989, the Governor
first appoint to the commission, as feasible, members of the
Commission on Teacher Credentialing whose terms,
notwithstanding this section, would not have expired, to facilitate
the transition to a commission with a reduced membership.
Commencing July 1, 1989, four members shall be appointed to
the commission for terms of two years, five members for terms
of three years, and five members for terms of four years.

(e) Each appointment pursuant to this section shall expire on
November 20 of the year of expiration of the applicable term. All
appointments made pursuant to this section are subject to Section
44213,

SEC. 106. Section 44929.23 of the Education Code is
amended to read:

44929.23. (a) The governing board of a school district of any
type or class having an average daily attendance of less than 250
pupils may classify as a permanent employee of the district any
employee who, after having been employed by the school district
for three complete consecutive school years in a position or
positions requiring certification qualifications, is reelected for the
next succeeding school year to a position requiring certification
qualifications. If that classification is not made, the employee
shall not attain permanent status and may be reelected from year
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to year thereafter without becoming a permanent employee until
a change in classification is made.

(b) Notwithstanding subdivision (a), Section 44929.21 shall
apply to certificated employees employed by a school district, if
the governing board of the school district elects to dismiss
probationary employees pursuant to Section 44948.2. If that
election is made, the governing board thereafter shall classify as
a permanent employee of the district any probationary employee
who, after being employed for two complete consecutive school
years in a position or positions requiring certification
qualifications, is reelected for the next succeeding school year to
a position requiring certification qualifications as required by
Section 44929.21. Any probationary employee who has been
employed by the district for two or more consecutive years on the
date of that election in a position or positions requiring
certification qualifications shall be classified as a permanent
employee of the district.

(c) If the classification is not made pursuant to subdivision (a)
or (b), the employee shall not attain permanent status and may be
reelected from year to year thereafter without becoming a
permanent employee until the classification is made.

SEC. 107. Section 44944 of the Education Code is amended
to read:

44944, (a) (1) In a dismissal or suspension proceeding
initiated pursuant to Section 44934, if a hearing is requested by
the employee, the hearing shall be commenced within 60 days
from the date of the employee’s demand for a hearing. The
hearing shall be initiated, conducted, and a decision made in
accordance with Chapter 5 (commencing with Section 11500) of
Part 1 of Division 3 of Title 2 of the Government Code.
However, the hearing date shall be established after consultation
with the employee and the governing board, or their
representatives, and the Commission on Professional
Competence shall have all of the power granted to an agency in
that chapter, except that the right of discovery of the parties shall
not be limited to those matters set forth in Section 11507.6 of the
Government Code but shall include the rights and duties of any
party in a civil action brought in a superior court under Title 4
(commencing with Section 2016.010) of Part 4 of the Code of
Civil Procedure. Notwithstanding any provision to the contrary,
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and except for the taking of oral depositions, no discovery shall
occur later than 30 calendar days after the employee is served
with a copy of the accusation pursuant to Section 11505 of the
Government Code. In all cases, discovery shall be completed
prior to seven calendar days before the date upon which the
hearing commences. If any continuance is granted pursuant to
Section 11524 of the Government Code, the time limitation for
commencement of the hearing as provided in this subdivision
shall be extended for a period of time equal to the continuance.
However, the extension shall not include that period of time
attributable to an unlawful refusal by either party to allow the
discovery provided for in this section.

(2) If the right of discovery granted under paragraph (1) is
denied by either the employee or the governing board, all of the
remedies in Chapter 7 (commencing with Section 2023.010) of
Title 4 of Part 4 of the Code of Civil Procedure shall be available
to the party seeking discovery and the court of proper
jurisdiction, to entertain his or her motion, shall be the superior
court of the county in which the hearing will be held.

(3) The time periods in this section and of Chapter 5
(commencing with Section 11500) of Part 1 of Division 3 of Title
2 of the Government Code and of Title 4 (commencing with
Section 2016.010) of Part 4 of the Code of Civil Procedure shall
not be applied so as to deny discovery in a hearing conducted
pursuant to this section.

(4) The superior court of the county in which the hearing will
be held may, upon motion of the party seeking discovery,
suspend the hearing so as to comply with the requirement of the
preceding paragraph.

(5 No witness shall be permitted to testify at the hearing
except upon oath or affirmation. No testimony shall be given or
evidence introduced relating to matters that occurred more than
four years prior to the date of the filing of the notice. Evidence of
records regularly kept by the governing board concerning the
employee may be introduced, but no decision relating to the
dismissal or suspension of any employee shall be made based on
charges or evidence of any nature relating to matters occurring
more than four years prior to the filing of the notice.

(b) (1) The hearing provided for in this section shall be
conducted by a Commission on Professional Competence. One
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member of the commission shall be selected by the employee,
one member shall be selected by the governing board, and one
member shall be an administrative law judge of the Office of
Administrative Hearings who shall be chairperson and a voting
member of the commission and shall be responsible for assuring
that the legal rights of the parties are protected at the hearing. If
either the governing board or the employee for any reason fails to
select a commission member at least seven calendar days prior to
the date of the hearing, the failure shall constitute a waiver of the
right to selection, and the county board of education or its
specific designee shall immediately make the selection. If the
county board of education is also the governing board of the
school district or has by statute been granted the powers of a
governing board, the selection shall be made by the
Superintendent, who shall be reimbursed by the school district
for all costs incident to the selection.

(2) The member selected by the governing board and the
member selected by the employee shall not be related to the
employee and shall not be employees of the district initiating the
dismissal or suspension and shall hold a currently valid credential
and have at least five years’ experience within the past 10 years
in the discipline of the employee.

(¢) (1) The decision of the Commission on Professional
Competence shall be made by a majority vote, and the
commission shall prepare a written decision containing findings
of fact, determinations of issues, and a disposition that shall be,
solely, one of the following:

(A) That the employee should be dismissed.

(B) That the employee should be suspended for a specific
period of time without pay.

(C) That the employee should not be dismissed or suspended.

(2) The decision of the Commission on Professional
Competence that the employee should not be dismissed or
suspended shall not be based on nonsubstantive procedural errors
committed by the school district or governing board unless the
errors are prejudicial errors.

(3) The commission shall not have the power to dispose of the
charge of dismissal by imposing probation or other alternative
sanctions. The imposition of suspension pursuant to
subparagraph (B) of paragraph (1) shall be available only in a
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suspension proceeding authorized pursuant to subdivision (b) of
Section 44932 or Section 44933.

(4) The decision of the Commission on Professional
Competence shall be deemed to be the final decision of the
governing board.

(5) The board may adopt from time to time rules and
procedures not inconsistent with this section as may be necessary
to effectuate this section.

(6) The governing board and the employee shall have the right
to be represented by counsel.

(d) (1) If the member selected by the governing board or the
member selected by the employee is employed by any school
district in this state, the member shall, during any service on a
Commission on Professional Competence, continue to receive
salary, fringe benefits, accumulated sick leave, and other leaves
and benefits from the district in which the member is employed,
but shall receive no additional compensation or honorariums for
service on the commission.

(2) If service on a Commission on Professional Competence
occurs during summer recess or vacation periods, the member
shall receive compensation proportionate to that received during
the current or immediately preceding contract period from the
member’s employing district, whichever amount is greater.

(e) (1) If the Commission on Professional Competence
determines that the employee should be dismissed or suspended,
the governing board and the employee shall share equally the
expenses of the hearing, including the cost of the administrative
law judge. The state shall pay any costs incurred under paragraph
(2) of subdivision (d), the reasonable expenses, as determined by
the administrative law judge, of the member selected by the
governing board and the member selected by the employee,
including, but not limited to, payments or obligations incurred for
travel, meals, and lodging, and the cost of the substitute or
substitutes, if any, for the member selected by the governing
board and the member selected by the employee. The Controller
shall pay all claims submitted pursuant to this paragraph from the
General Fund, and may prescribe reasonable rules, regulations,
and forms for the submission of the claims. The employee and
the governing board shall pay their own attorney’s fees.
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(2) If the Commission on Professional Competence determines
that the employee should not be dismissed or suspended, the
governing board shall pay the expenses of the hearing, including
the cost of the administrative law judge, any costs incurred under
paragraph (2) of subdivision (d), the reasonable expenses, as
determined by the administrative law judge, of the member
selected by the governing board and the member selected by the
employee, including, but not limited to, payments or obligations
incurred for travel, meals, and lodging, the cost of the substitute
or substitutes, if any, for the member selected by the governing
board and the member selected by the employee, and reasonable
attorney’s fees incurred by the employee.

(3) As used in this section, “reasonable expenses” shall not be
deemed “compensation” within the meaning of subdivision (d).

(4) If either the governing board or the employee petitions a
court of competent jurisdiction for review of the decision of the
commission, the payment of expenses to members of the
commission required by this subdivision shall not be stayed.

(5) (A) If the decision of the commission is finally reversed or
vacated by a court of competent jurisdiction, either the state,
having paid the commission members’ expenses, shall be entitled
to reimbursement from the governing board for those expenses,
or the governing board, having paid the expenses, shall be
entitled to reimbursement from the state.

(B) Additionally, either the employee, having paid a portion of
the expenses of the hearing, including the cost of the
administrative law judge, shall be entitled to reimbursement from
the governing board for the expenses, or the governing board,
having paid its portion and the employee’s portion of the
expenses of the hearing, including the cost of the administrative
law judge, shall be entitled to reimbursement from the employee
for that portion of the expenses.

(f) The hearing provided for in this section shall be conducted
in a place selected by agreement among the members of the
commission. In the absence of agreement, the place shall be
selected by the administrative law judge.

SEC. 108. Section 45127 of the Education Code is amended
to read:

45127. (a) The workweek of a classified employee, as
defined in Section 45103 or 45256, shall be 40 hours. The
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workday shall be eight hours. These provisions do not restrict the
extension of a regular workday or workweek on an overtime
basis if it is necessary to carry on the business of the district. This
section does not bar the district from establishing a workday of
less than eight hours or a workweek of less than 40 hours for all
or any of its classified positions.

(b) Notwithstanding this section and Section 45128, a
governing board may, with the approval of the personnel
commission, where applicable, exempt specific classes of
positions from compensation for overtime in excess of eight
hours in one day, provided that hours worked in excess of 40 in a
calendar week shall be compensated on an overtime basis. This
exemption applies only to those classes that the governing board
and personnel commission, where applicable, specifically find to
be subject to fluctuations in daily working hours not susceptible
to administrative control, such as security patrol and recreation
classes, but shall not include food service and transportation
classes.

(c) This section applies to districts that have adopted the merit
system in the same manner and effect as if it were a part of
Article 6 (commencing with Section 45240).

SEC. 109. Section 45168.5 of the Education Code is amended
to read:

45168.5. (a) (1) Notwithstanding any other law, the
governing board of a school district that collects or deducts dues,
agency fees, fair share fees, or any other fee or amount of money
from the salary of a classified employee for the purpose of
transmitting the money to an employee organization shall
transmit the money to the employee organization within 15 days
of issuing the paycheck containing the deduction to the
employee.

(2) Notwithstanding paragraph (1), if the governing board of a
school district with a pupil population exceeding 400,000,
collects or deducts dues, agency fees, fair share fees, or any other
fee or amount of money from the salary of a classified employee
for the purpose of transmitting the money to an employee
organization, the governing board shall transmit the money to the
employee organization within 15 working days of issuing the
paycheck containing the deduction to the employee.
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(b) (1) This section does not limit the right of an employee
organization or affected employee to sue for a failure of the
employer to transmit dues or fees pursuant to this section.

(2) In an action brought for a violation of subdivision (a), the
court may award reasonable attorney’s fees and costs to the
prevailing party if any party to the action requests attorney’s fees
and costs.

(c) This section applies to districts that have adopted the merit
system in the same manner and effect as if it were a part of
Article 6 (commencing with Section 45240).

(d) A school district or county office of education may not
request, and the state board may not grant, a waiver of
compliance with this section.

SEC. 110. Section 47610 of the Education Code is amended
to read:

47610. A charter school shall comply with this part and all of
the provisions set forth in its charter, but is otherwise exempt
from the laws governing school districts, except all of the
following:

(@) As specified in Section 47611.

(b) As specified in Section 41365.

(c) All laws establishing minimum age for public school
attendance.

(d) The California Building Standards Code (Part 2
(commencing with Section 101) of Title 24 of the California
Code of Regulations), as adopted and enforced by the local
building enforcement agency with jurisdiction over the area in
which the charter school is located.

(e) Charter school facilities shall comply with subdivision (d)
by January 1, 2007.

SEC. 111. Section 47610.5 of the Education Code is amended
to read:

47610.5. A charter school facility is exempt from the
requirements of subdivision (d) of Section 47610 if either of the
following conditions apply:

(@) The charter school facility complies with Article 3
(commencing with Section 17280) and Article 6 (commencing
with Section 17365) of Chapter 3 of Part 10.5.

(b) The charter school facility is exclusively owned or
controlled by an entity that is not subject to the California
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Building Standards Code, including, but not limited to, the
federal government.

SEC. 112. Section 47660 of the Education Code is amended
to read:

47660. (a) For purposes of computing eligibility for, and
entitlements to, general purpose funding and operational funding
for categorical programs, the enrollment and average daily
attendance reported by a sponsoring local educational agency
shall exclude the enrollment and attendance of pupils in its
charter schools funded pursuant to this chapter.

(b) (1) Notwithstanding subdivision (a), and commencing
with the 2005-06 fiscal year, for purposes of computing
eligibility for, and entitlements to, revenue limit funding, the
average daily attendance of a unified school district, other than a
unified school district that has converted all of its schools to
charter status pursuant to Section 47606, shall include all
attendance of pupils who reside in the unified school district and
who would otherwise have been eligible to attend a noncharter
school of the school district, if the school district was a basic aid
school district in the prior fiscal year, or if the pupils reside in the
unified school district and attended a charter school of a school
district that converted to charter status on or after to July 1, 2005.
Only the attendance of the pupils described by this paragraph
shall be included in the calculation made pursuant to paragraph
(7) of subdivision (h) of Section 42238.

(2) Notwithstanding subdivision (a), for the 2005-06 fiscal
year only, for purposes of computing eligibility for, and
entitlements to, revenue Ilimit funding, the average daily
attendance of a unified school district, other than a unified school
district that has converted all of its schools to charter status
pursuant to Section 47606 and is operating them as charter
schools, shall include all attendance of pupils who reside in the
unified school district and who would otherwise have been
eligible to attend a noncharter school of the unified school
district if the pupils attended a charter school established in the
unified school district prior to July 1, 2005. Only the attendance
of pupils described by this paragraph shall be included in the
calculation made pursuant to Section 42241.3.

(c) Commencing with the 2005-06 fiscal year, for the
attendance of pupils specified in subdivision (b), the
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general-purpose entitlement for a charter school that is
established through the conversion of an existing public school
within a unified school district on or after July 1, 2005, shall be
determined using the following amount of general-purpose
funding per unit of average daily attendance, in lieu of the
amount calculated pursuant to subdivision (a) of Section 47633:

(1) The amount of the actual unrestricted revenues expended
per unit of average daily attendance for that school in the year
prior to its conversion to, and operation as, a charter school,
adjusted for the base revenue limit per pupil inflation increase
adjustment set forth in Section 42238.1, if this adjustment is
provided, and also adjusted for equalization, deficit reduction,
and other state general-purpose increases, if any, provided for
unified school districts in the year of conversion to and operation
as a charter school.

(2) For a subsequent fiscal year, the general-purpose
entitlement shall be determined based on the amount per unit of
average daily attendance allocated in the prior fiscal year
adjusted for the base revenue limit per pupil inflation increase
adjustment set forth in Section 42238.1, if this adjustment is
provided, and also adjusted for equalization, deficit reduction,
and other state general-purpose increases, if any, provided for
unified school districts in that fiscal year.

(d) Commencing with the 2005-06 fiscal year, the
general-purpose funding per unit of average daily attendance
specified for a unified school district for purposes of paragraph
(7) of subdivision (h) of Section 42238 shall be deemed to be the
amount computed pursuant to subdivision (c).

(e) A unified school district that is the chartering authority of a
charter school that is subject to subdivision (c) shall certify to the
Superintendent the amount specified in paragraph (1) of
subdivision (c) prior to the approval of the charter petition by the
governing board of the school district. This amount may be based
on estimates of the unrestricted revenues expended in the fiscal
year prior to the school’s conversion to charter status and the
school’s operation as a charter school, provided that the amount
is recertified when the actual data becomes available.

(f) For the purposes of this section, “basic aid school district”
means a school district that does not receive from the state an
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apportionment of state funds pursuant to subdivision (h) of
Section 42238.

(@) A school district may use the existing Standardized
Account Code Structure and cost allocation methods, if
appropriate, for an accounting of the actual unrestricted revenues
expended in support of a school pursuant to subdivision (c).

SEC. 113. Section 49030 of the Education Code is amended
to read:

49030. (a) Sixty days after the posting of the United States
Anti-Doping Agency Guide to Prohibited Substances and
Prohibited Methods of Doping on the Internet Web site of the
department pursuant to subdivision (b), dietary supplements, as
defined by subsection (ff) of Section 321 of Title 21 of the
United States Code, that include any of the following substances,
are prohibited from being used by a pupil participating in
interscholastic high school sports:

(1) Synephrine.

(2) A prohibited substance enumerated by the United States
Anti-Doping Agency Guide to Prohibited Substances and
Prohibited Methods of Doping.

(b) The State Department of Health Services shall provide the
State Department of Education with the United States
Anti-Doping Agency Guide to Prohibited Substances and
Prohibited Methods of Doping, on or before March 30, 2006.
Upon receipt of the guide, the State Department of Education
shall notify each school district that serves pupils in grades 9 to
12, inclusive, that the guide has been completed and shall post
the guide on its Internet Web site. The State Department of
Health Services shall annually notify the State Department of
Education of any amendments to the guide for the following
school year. For an amendment to be applicable for the ensuing
school year, the State Department of Health Services shall notify
the State Department of Education as to that amendment no later
than the March 30 immediately preceding the school year to
which the amendment is to be applicable. Upon receipt of this
notice, the State Department of Education shall notify each
school district that serves pupils in grades 9 to 12, inclusive, that
the guide has been amended and shall post the amended guide on
its Internet Web site. The amendment becomes effective 60 days
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after the department posts the amended guide on its Internet Web
site.

SEC. 114. Section 49434 of the Education Code is amended
to read:

49434. (a) The Superintendent may monitor school districts
for compliance with this article as set forth in subdivision (b).

(b) Each school district monitored pursuant to subdivision (a)
shall report to the Superintendent in the coordinated review effort
regarding the extent to which it has complied with this article.

(c) A school district that the Superintendent finds to be
noncompliant with the mandatory provisions of this article shall
adopt, and provide to the Superintendent, a corrective action plan
that sets forth the actions to be taken by the school district to
ensure that the school district will be in full compliance, within a
time agreed upon between the Superintendent and the school
district that does not exceed one year.

SEC. 115. Section 49561 of the Education Code is amended
to read:

49561. (a) The department shall create a computerized
data-matching system using existing databases from the
department and the State Department of Health Services to
directly certify recipients of the Food Stamp Program, the
California Work Opportunity and Responsibility to Kids program
(the CalWORKSs program (Chapter 2 (commencing with Section
11200) of Part 3 of Division 9 of the Welfare and Institutions
Code)), and other programs authorized for direct certification
under federal law, for enrollment in the National School Lunch
and School Breakfast Programs. This subdivision does not
include Medi-Cal benefits within the criteria for direct
certification specified in the Child Nutrition and WIC
Reauthorization Act of 2004 (P.L. 108-265).

(b) The department shall design a process using an existing
agency database that will conform with data from the State
Department of Health Services to meet the direct certification
requirements of the National School Lunch Act, as amended,
pursuant to Chapter 13 (commencing with Section 1751) of Title
42 of the United States Code, and the Child Nutrition Act of
1966, as amended, pursuant to Chapter 13A (commencing with
Section 1771) of Title 42 of the United States Code.
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(c) The department shall design a process using computerized
data pursuant to subdivision (a) that will maximize enrollment in
school meal programs and improve program integrity while
ensuring that pupil privacy safeguards remain in place.

(d) Each state agency identified in subdivision (@) is
responsible for the maintenance and protection of data received
by their respective agency. The state agency that possesses the
data shall follow privacy and confidentiality procedures
consistent with all applicable state and federal law.

(e) The department shall determine the availability of and
request or apply for, as appropriate, federal funds to assist the
state in implementing new direct certification requirements
mandated by federal law.

(F) This section shall become operative upon receipt of federal
funds to assist the state in implementing new direct certification
requirements mandated by federal law.

SEC. 116. Section 49565.2 of the Education Code is amended
to read:

49565.2. The funds described in subdivision (a) of Section
49565.1 may be combined with other funding sources to ensure
that at least one serving per day of nutritious fruits or vegetables,
or both, is provided pursuant to the pilot program.

SEC. 117. Section 49565.4 of the Education Code is amended
to read:

49565.4. School districts and charter schools that do not
operate school breakfast programs are encouraged to apply for
funding to establish breakfast programs using funds appropriated
for this purpose in the annual Budget Act.

SEC. 118. Section 52052 of the Education Code is amended
to read:

52052. (a) (1) The Superintendent, with approval of the state
board, shall develop an Academic Performance Index (API), to
measure the performance of schools, especially the academic
performance of pupils.

(2) A school shall demonstrate comparable improvement in
academic achievement as measured by the API by all
numerically significant pupil subgroups at the school, including:

(A) Ethnic subgroups.

(B) Socioeconomically disadvantaged pupils.

(C) English language learners.
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(D) Pupils with disabilities.

(3) (A) For purposes of this section, a numerically significant
pupil subgroup is one that meets both of the following criteria:

(i) The subgroup consists of at least 50 pupils each of whom
has a valid test score.

(i) The subgroup constitutes at least 15 percent of a school’s
total population of pupils who have valid test scores.

(B) If a subgroup does not constitute 15 percent of the
school’s total population of pupils with valid test scores, the
subgroup may constitute a numerically significant pupil subgroup
if it has at least 100 valid test scores.

(C) For a school with an API score that is based on no fewer
than 11 and no more than 99 pupils with valid test scores,
numerically significant subgroups shall be defined by the
Superintendent, with approval by the state board.

(4) The API shall consist of a variety of indicators currently
reported to the department, including, but not limited to, the
results of the achievement test administered pursuant to Section
60640, attendance rates for pupils in elementary schools, middle
schools, and secondary schools, and the graduation rates for
pupils in secondary schools.

(A) The pupil data collected for the API that comes from the
achievement test administered pursuant to Sections 60640 and
60644 and the high school exit examination administered
pursuant to Section 60851, when fully implemented, shall be
disaggregated by special education status, English language
learners, socioeconomic status, gender, and ethnic group. Only
the test scores of pupils who were counted as part of the
enrollment in the annual California Basic Education Data
System’s data collection for the current fiscal year and who were
continuously enrolled during that year may be included in the test
result reports in the school’s API. Results of the achievement test
and other tests specified in subdivision (b) shall constitute at least
60 percent of the value of the index.

(B) Before including high school graduation rates and
attendance rates in the index, the Superintendent shall determine
the extent to which the data are currently reported to the state and
the accuracy of the data.
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(b) Pupil scores from the following tests, when available and
when found to be valid and reliable for this purpose, shall be
incorporated into the API:

(1) The assessment of the applied academic skills matrix test
developed pursuant to Section 60604.

(2) The nationally normed test designated pursuant to Section
60642.

(3) The standards-based achievement tests provided for in
Section 60642.5.

(4) The high school exit examination.

(c) Based on the API, the Superintendent shall develop, and
the state board shall adopt, expected annual percentage growth
targets for all schools based on their API baseline score from the
previous year. Schools are expected to meet these growth targets
through effective allocation of available resources. For schools
below the statewide API performance target adopted by the state
board pursuant to subdivision (d), the minimum annual
percentage growth target shall be 5 percent of the difference
between a school’s actual API score and the statewide API
performance target, or one API point, whichever is greater.
Schools at or above the statewide API performance target shall
have, as their growth target, maintenance of their API score
above the statewide API performance target. However, the state
board may set differential growth targets based on grade level of
instruction and may set higher growth targets for the lowest
performing schools because they have the greatest room for
improvement. To meet its growth target, a school shall
demonstrate that the annual growth in its API is equal to or more
than its schoolwide annual percentage growth target and that all
numerically significant pupil subgroups, as defined in
subdivision (a), are making comparable improvement.

(d) Upon adoption of state performance standards by the state
board, the Superintendent shall recommend, and the state board
shall adopt, a statewide API performance target that includes
consideration of performance standards and represents the
proficiency level required to meet the state performance target.
When the API is fully developed, schools must, at a minimum,
meet their annual API growth targets to be eligible for the
Governor’s Performance Award Program as set forth in Section
52057. The state board may establish additional criteria that

97



SB 1852 — 146 —

schools must meet to be eligible for the Governor’s Performance
Award Program.

(e) The API shall be used for both of the following:

(1) Measuring the progress of schools selected for
participation in the Immediate Intervention/Underperforming
Schools Program pursuant to Section 52053.

(2) Ranking all public schools in the state for the purpose of
the High Achieving/Improving Schools Program pursuant to
Section 52056.

() (1) A school with 11 to 99 pupils with valid test scores
shall receive an API score with an asterisk that indicates less
statistical certainty than APl scores based on 100 or more test
scores.

(2) A school shall annually receive an API score, unless the
Superintendent determines that an API score would be an invalid
measure of the school’s performance for one or more of the
following reasons:

(A) Irregularities in testing procedures occurred.

(B) The data used to calculate the school’s API score are not
representative of the pupil population at the school.

(C) Significant demographic changes in the pupil population
render year-to-year comparisons of pupil performance invalid.

(D) The department discovers or receives information
indicating that the integrity of the API score has been
compromised.

(E) Insufficient pupil participation in the assessments included
in the API.

(3) If a school has less than 100 pupils with valid test scores,
the calculation of the API or adequate yearly progress pursuant to
the federal No Child Left Behind Act of 2001 (20 U.S.C. Sec.
6301 et seq.) and federal regulations may be calculated over
more than one annual administration of the tests administered
pursuant to Sections 60640 and 60644 and the high school exit
examination administered pursuant to Section 60851, consistent
with regulations adopted by the state board.

(g) Only schools with 100 or more test scores contributing to
the AP1 may be included in the API rankings.

(h) The Superintendent, with the approval of the state board,
shall develop an alternative accountability system for schools
under the jurisdiction of a county board of education or a county
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superintendent of schools, community day schools, nonpublic,
nonsectarian schools pursuant to Section 56366, and alternative
schools serving high-risk pupils, including continuation high
schools and opportunity schools. Schools in the alternative
accountability system may receive an API score, but shall not be
included in the API rankings.

SEC. 119. Section 52055.57 of the Education Code is
amended to read:

52055.57. (a) (1) Any provisions that are applicable to local
educational agencies under this section are for the purpose of
implementing federal requirements under the federal No Child
Left Behind Act of 2001 (20 U.S.C. Sec. 6301 et seq.). The
satisfaction of these criteria by local educational agencies that
choose to participate under this article shall be a condition of
receiving funds pursuant to this section.

(2) The department shall identify local educational agencies
that are in danger of being identified within two years as program
improvement local educational agencies under the federal No
Child Left Behind Act of 2001 (20 U.S.C. Sec. 6301 et seq.), and
shall notify those local educational agencies, in writing, of this
status and provide those local educational agencies with
research-based criteria to conduct a voluntary self-assessment.

(3) The self-assessment shall identify deficiencies within the
operations of the local educational agency, and the programs and
services of the local educational agency.

(4) A local educational agency identified pursuant to
paragraph (2) is encouraged to revise its local educational agency
plan based on the results of the self-assessment.

(5) The program described in this subdivision shall be referred
to as the “Early Warning Program.”

(b) (1) A local educational agency identified as a program
improvement local educational agency under the federal No
Child Left Behind Act of 2001 (20 U.S.C. Sec. 6301 et seq.) shall
do all of the following:

(A) Conduct a self-assessment using materials and criteria
based on current research and provided by the department.

(B) No later than 90 days after a local educational agency
becomes identified for program improvement, contract with a
county office of education or another external entity after
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working with the county superintendent of schools, for both of
the following purposes:

(i) Verifying the fundamental teaching and learning needs in
the schools of that local educational agency as determined by the
local educational agency self-analysis, and identifying the
specific academic problems of low-achieving pupils, including a
determination of why the prior plan of the local educational
agency failed to bring about increased pupil academic
achievement.

(if) Ensuring that the local educational agency receives
intensive support and expertise to implement local educational
agency reform initiatives in the revised local educational agency
plan as required by the federal No Child Left Behind Act of 2001
(20 U.S.C. Sec. 6301 et seq.).

(C) Revise and expeditiously implement the local educational
agency plan of the local educational agency to reflect the
findings of the verified self-assessment.

(D) After working with the county superintendent of schools
or an external verifier, contract with an external provider to
provide support and implement recommendations to assist the
local educational agency in resolving shortcomings identified in
the verified self-assessment.

(2) (A) Subject to the availability of funds in the annual
Budget Act for this purpose, a local educational agency described
in paragraph (1) may annually receive fifty thousand dollars
($50,000), plus ten thousand dollars ($10,000) for each school
that is supported by federal funds pursuant to Title I of the
federal No Child Left Behind Act of 2001 (20 U.S.C. Sec. 6301
et seq.) within the local educational agency, for the purpose of
fulfilling the requirements of this subdivision.

(B) Subject to the availability of funds appropriated in the
annual Budget Act for this purpose, a local educational agency
identified as a program improvement local educational agency
during the 2005-06 fiscal year, shall receive priority for funding
based upon the performance of the socioeconomically
disadvantaged subgroup of the local educational agency on the
Academic Performance Index. Priority for funding shall be
provided to the lowest performing local educational agencies that
are identified as program improvement local educational
agencies. It is the intent of the Legislature that funds apportioned
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pursuant to this paragraph be used to support activities identified
in paragraph (1).

(C) It is the intent of the Legislature that a local educational
agency identified as a program improvement local educational
agency receive no more than two years of funding pursuant to
this paragraph.

(¢) (1) A local educational agency that has been identified for
corrective action under the federal No Child Left Behind Act of
2001 (20 U.S.C. Sec. 6301 et seq.), shall be subject to one or
more of the following sanctions as recommended by the
Superintendent and approved by the state board:

(A) Replacing local educational agency personnel who are
relevant to the failure to make adequate yearly progress.

(B) Removing schools from the jurisdiction of the local
educational agency and establishing alternative arrangements for
the governance and supervision of those schools.

(C) Appointing, by the state board, a receiver or trustee, to
administer the affairs of the local educational agency in place of
the county superintendent of schools and the governing board.

(D) Abolishing or restructuring the local educational agency.

(E) Authorizing pupils to transfer from a school operated by
the local educational agency to a higher performing school
operated by another local educational agency, and providing
those pupils with transportation to those schools, in conjunction
with carrying out not less than one additional action described
under this paragraph.

(F) Instituting and fully implementing a new curriculum that is
based on state academic content and achievement standards,
including providing appropriate professional development based
on scientifically based research for all relevant staff, that offers
substantial promise of improving educational achievement for
high-priority pupils.

(G) Deferring programmatic funds or reducing administrative
funds.

(2) In addition to the sanctions prescribed by paragraph (1),
the Superintendent may recommend, and the state board may
approve, the requirement that a local educational agency contract
with a district assistance and intervention team to aid a local
educational agency.
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(3) Subject to the availability of funds in the annual Budget
Act for this purpose, if the state board requires a local
educational agency to contract with a district assistance and
intervention team pursuant to paragraph (2), the local educational
agency may annually receive fifty thousand dollars ($50,000),
plus ten thousand dollars ($10,000) for each school that is
supported by federal funds pursuant to Title | of the federal No
Child Left Behind Act of 2001 (20 U.S.C. Sec. 6301 et seq.)
within the local educational agency, for no more than two years,
for the purpose of contracting with and implementing the
recommendations of the district assistance and intervention team.

(4) Not later than January 31, 2006, the Superintendent shall
develop and the state board shall approve, standards and criteria
to be applied by a district assistance and intervention team in
carrying out their duties. The standards and criteria shall include
all of the following areas:

(A) Governance.

(B) Alignment of curriculum, instruction, and assessments to
state standards.

(C) Fiscal operations.

(D) Parent and community involvement.

(E) Human resources.

(F) Data systems and achievement monitoring.

(G) Professional development.

(d) A local educational agency that has received a sanction
under subdivision (c) and has not exited program improvement
under the federal No Child Left Behind Act of 2001 (20 U.S.C.
Sec. 6301 et seq.) shall appear before the state board within three
years to review the progress of the local educational agency.
Upon hearing testimony and reviewing written data from the
local educational agency and the district assistance and
intervention team or county superintendent of schools, the
Superintendent shall recommend, and the state board may
approve, an alternative sanction under subdivision (c), or may
take any appropriate action.

(e) Subject to the availability of funds in the annual Budget
Act for this purpose, a local educational agency that is not
identified as a program improvement local educational agency
under the federal No Child Left Behind Act of 2001 (20 U.S.C.
Sec. 6301 et seq.) may annually receive up to fifteen thousand
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dollars ($15,000) per school identified as a program
improvement school for the purposes of supporting schools
identified as program improvement schools in the local
educational agency and determining barriers to improved pupil
academic achievement. That local educational agency shall
receive no less than forty thousand dollars ($40,000) and no more
than one million five hundred thousand dollars ($1,500,000) for
those purposes. The Superintendent shall compile a list that ranks
each local educational agency based on the number of, and
percentage of, schools identified as program improvement
schools and shall provide this funding to local educational
agencies equally from each list until all funds appropriated for
this purpose are depleted. These funds shall be provided for no
more than three years.

(f) If there are more local educational agencies that qualify to
receive funds under subdivisions (b), (c), and (e) than the amount
appropriated for these purposes, the Superintendent may redirect
funding for the purposes of subdivision (b).

(9) For purposes of this article, “local educational agency”
means a school district, county office of education, or charter
school that elects to receive its funding directly pursuant to
Section 47651, and that provides public educational services to
pupils in kindergarten or any of grades 1 to 12, inclusive.

(h) For purposes of this section, a “stakeholder” is, but is not
necessarily limited to, any of the following:

(1) A parent of a child attending a school within the
jurisdiction of the local educational agency.

(2) A community partner of the local educational agency.

(3) An employee of the local educational agency, as selected
by the bargaining unit.

(i) A local educational agency shall not receive funds pursuant
to subdivision (b), (c), or (e) if it is initially identified for
program improvement or prevention after July 1, 2009.

SEC. 120. Section 52055.605 of the Education Code is
amended to read:

52055.605. (a) The Superintendent, with the approval of the
state board, shall identify schools ranked in deciles 1 to 5,
inclusive, on the Academic Performance Index (API).

(b) The Superintendent shall invite schools identified pursuant
to subdivision (a) to participate in the High Priority Schools
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Grant Program. Notwithstanding subdivision (h) of Section
52053, in order to be eligible for funding from the High Priority
Schools Grant Program, a school shall also participate in the
Immediate Intervention/Underperforming Schools Program. A
school participating in both programs may elect to submit only
one application and one plan for both programs. A school
participating in the Immediate Intervention/Underperforming
Schools Program before the date of the enactment of Chapter 749
of the Statutes of 2001 is also eligible for participation in the
High Priority Schools Grant Program.

(c) Notwithstanding any other provision of law, and if funds
are available for this purpose, the Superintendent shall invite a
second cohort of schools identified pursuant to subdivision (a) to
participate in the High Priority Schools Grant Program beginning
in the 2005-06 fiscal year. In order to be eligible for funding
pursuant to this section, these schools shall not be required to
also participate in the Immediate Intervention/Underperforming
Schools Program.

(d) First priority for participation in the High Priority Schools
Grant Program shall be given to schools ranked on the API in
decile 1. Second priority shall be given to schools in decile 2.
Third priority shall be given to schools in decile 3. Fourth
priority shall be given to schools in decile 4. Fifth priority shall
be given to schools in decile 5. Within each decile, priority shall
be given to the lowest ranked schools. Schools that are receiving
or have received funding pursuant to Section 52053, 52054.5, or
52055.600 are ineligible to participate in a second cohort of
schools funded pursuant to subdivision (c).

(e) Notwithstanding any other provision of law, and if funds
are available for this purpose, the number of schools within the
designated cohorts of the Immediate
Intervention/Underperforming Schools Program pursuant to
Section 52053 may exceed the maximum numbers specified in
that section in order to participate in the program established
pursuant to this article.

(F) If a school ranked in decile 1 of the APl completes the
action plan required as part of the application to participate in the
federal Comprehensive School Reform Demonstration Program
(P.L. 105-78), but there are insufficient funds to allow that school
to participate in that program, so long as the action plan meets
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the requirements of subdivisions (d) and (e) of Section 52054,
that school shall be automatically approved to the extent funding
is available for participation in the Immediate
Intervention/Underperforming Schools Program and shall be
deemed to have complied with the requirements of Section
52054.

(g) The state board may allow continuation high schools to
apply for and receive funding pursuant to this article if those
continuation high schools report pupil performance that is
equivalent to that of high schools ranked in deciles 1 and 2 on the
APl and the board determines that the state will be able to
adequately determine growth in pupil performance in a valid and
reliable manner for the purpose of accountability pursuant to this
article. The state board may establish a limit on the number of
continuation high schools that may be funded to reflect their
proportion of high-priority pupils in grades 9 to 12, inclusive,
and may adopt criteria limiting the eligibility for funding,
pursuant to this article, of continuation high schools with a high
level of per pupil funding from the continuation high school
revenue limit add-on.

SEC. 121. Section 52055.625 of the Education Code is
amended to read:

52055.625. (a) Itis the intent of the Legislature that the lists
contained in paragraph (2) of subdivisions (c), (d), (e), and (f) be
considered options that may be considered by a school in the
development of its school action plan and that a school not be
required to adopt all of the listed options as a condition of
funding under the terms of this section. Instead, this listing of
options is intended to provide the opportunity for focus and
strategic planning as schools plan to address the needs of
high-priority pupils.

(b) (1) As a condition of the receipt of funds, a school action
plan shall include each of the following essential components:

(A) Pupil literacy and achievement.

(B) Quality of staff.

(C) Parental involvement.

(D) Facilities, curriculum, instructional materials, and support
services.

(2) As a condition of the receipt of funds, a school action plan
for a school initially applying to participate in the program on or
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after the 2004-05 fiscal year, shall include each of the following
essential components:

(A) Pupil literacy and achievement.

(B) Quality of staff, including highly qualified teachers, as
required by the federal No Child Left Behind Act of 2001 (20
U.S.C. Sec. 6301 et seq.), and appropriately credentialed teachers
for English learners.

(C) Parental involvement.

(D) Facilities maintained in good repair as specified in
Sections 17014, 17032.5, 17070.75, and 17089, curriculum,
instructional materials that are, at a minimum, consistent with the
requirements of Section 60119, and support services.

(¢) (1) The pupil literacy and achievement component shall
contain a strategy to focus on increasing pupil literacy and
achievement, with necessary attention to the needs of English
language learners. At a minimum, this strategy shall include a
plan to achieve the following goals:

(A) Each pupil at the school will be provided appropriate
instructional materials aligned with the academic content and
performance standards adopted by the state board as required by
law.

(B) Each significant subgroup at the school will demonstrate
increased achievement based on API results by the end of the
implementation period.

(C) English language learners at the school will demonstrate
increased performance based on the English language
development test required by Section 60810 and the achievement
tests required pursuant to Section 60640.

(2) To achieve the goals in paragraph (1), a school in its action
plan may include, among other things, any of the following
options:

(A) Selective class size reduction in key curricular areas
provided this does not result in a decrease in the proportion of
experienced credentialed teachers at the schoolsite.

(B) Increased learning time in key curricular areas identified
as needing attention, including mathematics.

(C) Targeted intensive reading instruction utilizing reading
capacity-level materials that may include, but are not limited to,
the following strategies:
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(i) The development of a reading competency program for
pupils in grades 5 to 8, inclusive, whose reading scores are at or
below the 40th percentile or in the two lowest performance
levels, as adopted by the state board, on the reading portion of
the achievement test, authorized by Section 60640. This program
may include direct instruction in reading at grade level utilizing
the English language arts content standards adopted pursuant to
Section 60605. Additionally, this program may offer specialized
intervention that utilizes state approved instructional materials
adopted pursuant to Section 60200. It is the intent of the
Legislature, as a recommendation, that this curriculum consist of
at least one class period during the regular schoolday taught by a
teacher trained in the English language arts standards pursuant to
Section 60605. It is also the intent of the Legislature, as a
recommendation, that periodic assessments throughout the year
be conducted to monitor the progress of the pupils involved.

(if) The use of a library media teacher to work cooperatively
with every teacher and principal at the schoolsite to develop and
implement an independent and free reading program, help
teachers determine a pupil’s reading level, order books that have
been determined to meet the needs of pupils, help choose books
at pupils’ independent reading levels, and assure that pupils read
a variety of genres across all academic content areas. For
purposes of this article, “library media teacher” means a
classroom teacher who possesses or is in the process of obtaining
a library media teacher services credential consistent with
Section 44868.

(D) Mentoring programs for pupils.

(E) Community, business, or university partnerships with the
school.

(d) (1) The quality of staff component shall contain a strategy
to attract, retain, and fairly distribute the highest quality staff at
the school, including teachers, administrators, and support staff.
At a minimum, this strategy shall include a plan to achieve the
following goals:

(A) An increase in the number of credentialed teachers
working at that schoolsite.

(B) An increase in or targeting of professional development
opportunities for teachers related to the goals of the action plan
and English language development standards adopted by the state
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board aligned with the academic content and performance
standards, including, but not limited to, participation in
professional development institutes established pursuant to
Article 2 (commencing with Section 92220) of Chapter 5 of Part
65.

(C) By the end of the implementation period, successful
completion by the schoolsite administrators of a program
designed to maximize leadership skills.

(2) To achieve the goals in paragraph (1) a school may include
in its action plan, among others, any of the following options:

(A) Incentives to attract credentialed teachers and quality
administrators to the schoolsite, including, but not limited to,
additional compensation strategies similar to those authorized
pursuant to Section 44735.

(B) A school district preintern or intern program within which
eligible emergency permit teachers located at the schoolsite
would be required to participate, unless those individuals are
already participating in another teacher preparation program that
leads to the attainment of a valid California teaching credential.

(C) Common planning time for teachers, administrators, and
support staff focused on improving pupil achievement.

(D) Mentoring for site administrators, peer assistance for
credentialed teachers, and support services for new teachers,
including, but not limited to, the Beginning Teacher Support and
Assessment System.

(E) Providing assistance and incentives to teachers for
completion of professional certification programs and toward
attaining BCLAD or CLAD certification.

(F) Increasing professional development in state academic
content and performance standards, including English language
development standards.

() (1) The parental involvement component shall contain a
strategy to change the culture of the school community to
recognize parents and guardians as partners in the education of
their children and to prepare and educate parents and guardians
in the learning and academic progress of their children. At a
minimum, this strategy shall include a commitment to develop a
school-parent compact as required by Section 51101 and a plan
to achieve the goal of maintaining or increasing the number and
frequency of personal parent and guardian contacts each year at
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the schoolsite and school-home communications designed to
promote parent and guardian support for meeting state standards
and core curriculum requirements.

(2) To achieve the goals in subdivision (a), a school may in its
action plan include, among others, any of the following options:

(A) Parent and guardian homework support classes.

(B) A program of regular home visits.

(C) After school and evening opportunities for parents,
guardians, and pupils to learn together.

(D) Training programs to educate parents and guardians about
state standards and testing requirements, including the high
school exit examination.

(E) Creation, maintenance, and support of parent centers
located on schoolsites to educate parents and guardians regarding
pupil expectations and provide support to parents and guardians
in their efforts to help their children learn.

(F) Programs targeted at parents and guardians of special
education pupils.

(G) Efforts to develop a culture at the schoolsite focused on
college attendance, including programs to educate parents and
guardians regarding college entrance requirements and options.

(H) Providing more bilingual personnel at the schoolsite and at
school-related functions to communicate more effectively with
parents and guardians who speak a language other than English.

() Providing an opportunity for parents to monitor online, if
the technology is available, and in compliance with applicable
state and federal privacy laws, the academic progress and
attendance of their children.

() (1) The facilities, curriculum, instructional materials, and
support services component shall contain a strategy to provide an
environment that is conducive to teaching and learning and that
includes the development of a high-quality curriculum and
instruction aligned with the academic content and performance
standards adopted pursuant to Section 60605 and the standards
for English language development adopted pursuant to Section
60811 to measure progress made towards achieving English
language proficiency. At a minimum, this strategy shall include
the goal of providing adequate logistical support, including, but
not limited to, curriculum, quality instruction, instructional
materials, support services, and supplies for every pupil.
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(2) To achieve the goal specified in paragraph (1), a school in
its action plan may include, among others, any of the following
options:

(A) State and locally developed valid and reliable assessments
based on state academic content standards.

(B) Increased learning time in key curricular areas identified
as needing attention, including mathematics.

(C) The addition of more pupil support services staff,
including, but not limited to, paraprofessionals, counselors,
library media teachers, nurses, psychologists, social workers,
speech therapists, audiologists, and speech pathologists.

(D) Pupil support centers for additional tutoring or homework
assistance.

(E) Use of most current standards-aligned textbooks adopted
by the state board, including materials for English language
learners.

(F) For secondary schools, offering advanced placement
courses and courses that meet the requirements for admission to
the University of California or the California State University.

(9) A school action plan to improve pupil performance that is
developed for participation in the program established pursuant
to this article shall meet the requirements of subdivisions (d) and
(e) of Section 52054 and this article.

SEC. 122. Section 52124 of the Education Code, as amended
by Section 46 of Chapter 22 of the Statutes of 2005, is amended
to read:

52124. (a) A school district that implements a class size
reduction program pursuant to this chapter is subject to this
section.

(b) A school district may establish a program to reduce class
size in kindergarten and grades 1 to 3, inclusive, and that
program shall be implemented at each schoolsite according to the
following priorities:

(1) If only one grade level is reduced at a schoolsite, the grade
level shall be grade 1.

(2) If only two grade levels are reduced at a schoolsite, the
grade levels shall be grades 1 and 2.

(3) If three grade levels are reduced at a schoolsite, then those
grade levels shall be kindergarten and grades 1 and 2 or grades 1
to 3, inclusive. Priority shall be given to the reduction of class
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sizes in grades 1 and 2 before the class sizes of kindergarten or
grade 3 are reduced.

(4) If four grade levels are reduced at a schoolsite, then those
grade levels shall be kindergarten and grades 1 to 3, inclusive.
First priority shall be given to the reduction of class sizes in
grades 1 and 2, and second priority shall be given to the
reduction of class size in kindergarten and grade 3. This
paragraph shall be operative only in those fiscal years for which
funds are appropriated expressly for the purposes of this
paragraph.

(c) It is the intent of the Legislature to continue to permit the
use of combination classes of more than one grade level to the
extent that school districts are otherwise permitted to use that
instructional strategy. However, any school district that uses a
combination class in any class for which funding is received
pursuant to this chapter may not claim funding pursuant to this
chapter if the total number of pupils in the combination class,
regardless of grade level, exceeds 20 pupils per certificated
teacher assigned to provide direct instructional services.

(d) The governing board of a school district shall certify to the
Superintendent that it has met the requirements of this section in
implementing its class size reduction program. If a school district
receives funding pursuant to this chapter but has not
implemented its class size reduction program for all grades and
classes for which it received funding pursuant to this chapter, the
Superintendent shall notify the Controller and the school district
in writing and the Controller shall deduct an amount equal to the
amount received by the school district under this chapter for each
class that the school district failed to reduce to a class size of 20
or fewer pupils from the next principal apportionment or
apportionments of state funds to the district, other than basic aid
apportionments required by Section 6 of Article IX of the
California Constitution.

(e) Except for a school district participating pursuant to
subdivision (h) of Section 52122, the amount deducted pursuant
to subdivision (d) shall be adjusted as follows:

(1) Twenty percent of the amount to which the district would
otherwise be eligible for each class for which the annual
enrollment determined pursuant to Section 52124.5 is greater
than or equal to 20.5 but less than 21.0.
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(2) Forty percent of the amount to which the district would
otherwise be eligible for each class for which the annual average
enrollment determined pursuant to Section 52124.5 is greater
than or equal to 21.0 but less than 21.5.

(3) Eighty percent of the amount to which the district would
otherwise be eligible for each class for which the annual average
enrollment determined pursuant to Section 52124.5 is greater
than or equal to 21.5 but less than 21.9.

(4) The amount deducted pursuant to subdivision (d) for each
class for which the annual average enrollment determined
pursuant to Section 52141.5 is greater than or equal to 21.9 shall
be the amount of funding the district received for the class
pursuant to this chapter.

(f) Notwithstanding any other provision of this chapter, a
school district located in the County of Los Angeles, Riverside,
San Bernardino, San Diego, or Ventura may claim funding
pursuant to this chapter for the 2003-04 school year based on
enrollment counts before the October 2003 fires, in classes for
which the class size reduction program is implemented, if the
following criteria are met:

(1) The school district submits to the Superintendent a
“Request for Allowance of Attendance because of Emergency
Conditions” pursuant to Section 46392 and the emergency
conditions were caused by the October 2003 fires.

(2) The school district certifies that it suffered a loss of
enrollment in classes in which the class size reduction program is
implemented and this loss of enrollment is due to the October
2003 fires and would result in a decrease in funding that the
district receives pursuant to this chapter.

(g) This section shall be operative until July 1, 2009, and as of
January 1, 2010, is repealed, unless a later enacted statute deletes
or extends that date.

SEC. 123. Section 52165 of the Education Code is amended
to read:

52165. Each pupil of limited English proficiency enrolled in
the California public school system in kindergarten and grades 1
to 12, inclusive, shall receive instruction in a language
understandable to the pupil that recognizes the pupil’s primary
language and teaches the pupil English.
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(@) In kindergarten and grades 1 to 6, inclusive, the following
shall apply:

(1) If the language census indicates that any school of a school
district has 10 or more pupils of limited English proficiency with
the same primary language in the same grade level or 10 or more
pupils of limited English proficiency with the same primary
language, in the same age group, and in a multigrade or ungraded
instructional environment, the school district shall offer
instruction pursuant to subdivision (a), (b), or (c) of Section
52163 for those pupils at the school. If there are pupils of limited
English proficiency with different primary languages who do not
otherwise satisfy the program requirements of subdivision (a),
(b), or (c) of Section 52163 or of this subdivision, a language
development specialist defined in subdivision (b) may be used.

(2) To the extent state or federal categorical funds are
available, the services, as described in this paragraph, are
required for pupils of Ilimited English proficiency in
concentrations of fewer than 10 per grade level. If there are fewer
than 10 pupils of limited English proficiency in the same grade,
but at least 20 pupils of limited English proficiency in the school
with the same primary language, the school district shall provide
at least one certified bilingual-crosscultural teacher or teachers
on waiver as defined in Section 52178 or 52178.5 and an
individualized instruction program as defined in subdivision (f)
of Section 52163 for those pupils at the school. If the number of
pupils of limited English proficiency in the school exceeds 45,
the district shall provide two of those teachers. These teachers
may be used as resource teachers or team teachers or to provide
any other services to pupils of limited English proficiency as the
district deems appropriate. These teachers shall be different
teachers than those required pursuant to paragraph (1).

(b) The Legislature recognizes that in the past equal
educational opportunities have not been fully available to
secondary pupils of limited English proficiency. It is the intent of
the Legislature to encourage school districts to offer a language
learning program pursuant to subdivision (d) of Section 52163.
Certified bilingual-crosscultural teachers or, if those teachers are
not available, language development specialists assisted by a
bilingual aide shall be qualified to provide instruction for those
programs. Language development specialists shall be formally
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trained and competent in the field of English language learning,
including second language acquisition and development,
structure of modern English, and basic principles of linguistics,
and shall meet the culture and methodology competencies
established by subdivisions (b) and (c) of Section 44253.5. The
Commission for Teacher Preparation and Licensing shall provide
for the assessment of language competencies specified in this
section and shall modify existing culture and methodology
competency for language development specialist to ensure that
they meet the crosscultural and instructional methodologies for
pupils being served by those teachers. A teacher of English to
speakers of other languages certificate from a
commission-approved teacher training institution of higher
education that meets the criteria established by the commission
pursuant to Section 44253.5 shall be accepted instead of the
methodology requirement.

(¢) In kindergarten and grades 1 to 12, inclusive, pupils of
limited English proficiency who are not enrolled in a program
described in subdivision (a), (b), (c), or (d) of Section 52163,
shall be individually evaluated and shall receive educational
services defined in subdivision (e) or (f), as appropriate, of
Section 52163. These services shall be provided in consultation
with the pupil and the parent, parents, or guardian of the pupil.

(d) As a part of its consolidated application for categorical
program funds, each district receiving those funds shall include a
specific plan indicating the ways in which the individual learning
plans will meet the needs of pupils of limited English
proficiency. The plan shall describe all of the following:

(1) Procedures used in making the individual evaluation.

(2) The pupils’ levels of English and primary language
proficiency and levels of educational performance.

(3) Instructional objectives and scope of educational services
to be provided.

(4) Periodic evaluation procedures, using objective criteria, to
determine whether the instructional objectives are being met.

SEC. 124. Section 52295.35 of the Education Code is
amended to read:

52295.35. (a) Applicants within each of the 11 California
Technology Assistance Project regions shall compete against
other applicants from that region. The amount of funding for
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grants available to each region shall be determined based upon
the proportionate enrollment of pupils in grades 4 to 8, inclusive,
in eligible schools from that region, but a region shall not be
allocated less than five hundred thousand dollars ($500,000) or 2
percent of available grant funds, whichever amount is greater.

(b) If aregion is allocated more funding than is needed for its
eligible applicants, the Superintendent may develop a policy to
ensure that all funding is distributed to other regions for their
eligible but unfunded applicants.

(c) Grants shall be awarded to an eligible school district for
the eligible school or schools specified in the program
application. All grant funds shall be spent in a manner consistent
with the local educational agency technology plan, pursuant to
subdivision (a) of Section 51871.5 and subdivision (a) of Section
2414 of Part D of Title 11 of the No Child Left Behind Act of
2001 (P.L. 107-110), and the program application and shall be
used for the eligible school or schools specified in the approved
application.

(d) The initial one-time implementation grant for a school
selected to receive a grant shall be calculated based upon three
hundred dollars ($300) per pupil for pupils in grades 4 to 8,
inclusive. Upon recommendation from the department, the state
board may adopt criteria that establish fixed minimum grant
levels for a small school.

(e) Subject to availability of federal funding appropriated for
competitive grants under Part D of Title Il of the federal No
Child Left Behind Act of 2001 (P.L. 107-110), any grant
recipient that successfully completes the initial grant shall
receive an additional one-time grant of forty-five dollars ($45)
per pupil in grades 4 to 8, inclusive, at the school or schools
selected for funding. The purpose of this funding shall be to
continue implementation of the grant recipients’ approved
technology plan in a manner consistent with the requirements of
Part D of Title Il of the federal No Child Left Behind Act of
2001 (P.L. 107-110), including plans to sustain the use of
technology as a tool in improving teaching and pupil academic
achievement once the grant period ends.

SEC. 125. Section 52740 of the Education Code is amended
to read:
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52740. (a) It is the intent of the Legislature to provide
accurate instructional materials to schools on all of the following
topics:

(1) The internment in the United States of persons of Japanese
origin and its impact on Japanese-American citizens.

(2) The Armenian genocide.

(3) The World War Il internment, relocation, and restriction in
the United States of persons of Italian origin and its impact on
the Italian-American community.

(b) The Legislature finds and declares that there are few films
or videotapes available on the subjects of the internment of
persons of Japanese origin, the Armenian genocide, and the
World War Il internment, relocation, and restriction of persons of
Italian origin, for teachers to use when teaching pupils about
these three devastating events. The shortage of available films or
videotapes on these subjects is especially true for the Armenian
genocide.

(c) The Legislature hereby finds and declares that films and
videotapes giving a historically accurate depiction of the
internment in the United States of persons of Japanese origin
during World War 11, the Armenian genocide, and the World
War Il internment, relocation, and restriction of persons of Italian
origin, should be made in order that pupils will recognize these
events for the horror they represented. The Legislature hereby
encourages teachers to use these films and videotapes as a
resource in teaching pupils about these three important historical
events that are commonly overlooked in today’s school
curriculum.

SEC. 126. Section 56441 of the Education Code is amended
to read:

56441. The Legislature hereby finds and declares that early
education programs for individuals with exceptional needs
between the ages of three and five years, inclusive, that provide
special education and related services within the typical
environment appropriate for young children, and include active
parent involvement, may do the following:

(@) Significantly reduce the potential impact of any disabling
conditions.
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(b) Produce substantial gains in physical development,
cognitive development, language and speech development,
psychosocial development, and self-help skills development.

(c) Help prevent the development of secondary disabling
conditions.

(d) Reduce family stresses.

(e) Reduce societal dependency and institutionalization.

(f) Reduce the need for special class placement in special
education programs once a child reaches school age.

(g) Save substantial costs to society and our schools.

SEC. 127. Section 58407 of the Education Code is amended
to read:

58407. The state board may waive any provision of this code,
with the exception of Article 1 (commencing with Section
16500), and Article 3 (commencing with Section 39140) of
Chapter 2 of Part 23, which it deems is necessary to waive to
assure the success of the program authorized by this chapter.

SEC. 128. Section 58520 of the Education Code is amended
to read:

58520. This chapter shall be known and may be cited as the
Single Gender Academies Pilot Program Act of 1996.

SEC. 129. Section 60200 of the Education Code is amended
to read:

60200. The state board shall adopt basic instructional
materials for use in kindergarten and grades 1 to 8, inclusive, for
governing boards, subject to the following provisions:

(@) The state board shall adopt at least five basic instructional
materials for all applicable grade levels in each of the following
categories:

(1) Language arts, including, but not limited to, spelling and
reading.

(2) Mathematics.

(3) Science.

(4) Social science.

(5) Bilingual or bicultural subjects.

(6) Any other subject, discipline, or interdisciplinary areas for
which the state board determines the adoption of instructional
materials to be necessary or desirable.
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(b) The state board shall adopt procedures for the submission
of basic instructional materials in order to comply with each of
the following:

(1) Instructional materials may be submitted for adoption in
any of the subject areas pursuant to paragraphs (1) to (5),
inclusive, of subdivision (a) not less than two times every six
years and in any of the subject areas pursuant to paragraph (6) of
subdivision (a) not less than two times every eight years. The
state board shall ensure that curriculum frameworks are reviewed
and adopted in each subject area consistent with the six- and
eight-year submission cycles and that the criteria for evaluating
instructional materials developed pursuant to subdivision (b) of
Section 60204 are consistent with subdivision (c). The state
board may prescribe reasonable conditions to restrict the
resubmission of materials that have been previously rejected if
those resubmitted materials have no substantive changes.

(2) Submitted instructional materials shall be adopted or
rejected within six months of the submission date of the materials
pursuant to paragraph (1), unless the state board determines that
a longer period of time, not to exceed an additional three months,
IS necessary due to the estimated volume or complexity of the
materials for that subject in that year, or due to other
circumstances beyond the reasonable control of the state board.

(c) In reviewing and adopting or recommending for adoption
submitted basic instructional materials, the state board shall use
the following criteria, and ensure that, in its judgment, the
submitted basic instructional materials meet all of the following
criteria:

(1) Are consistent with the criteria and the standards of quality
prescribed in the state board’s adopted curriculum framework. In
making this determination, the state board shall consider both the
framework and the submitted instructional materials as a whole.

(2) Comply with the requirements of Sections 60040, 60041,
60042, 60043, 60044, 60048, 60200.5, and 60200.6, and the state
board’s guidelines for social content.

(3) Are factually accurate and incorporate principles of
instruction reflective of current and confirmed research.

(4) Adequately cover the subject area for the grade level or
levels for which they are submitted.
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(5) Do not contain materials, including illustrations, that
provide unnecessary exposure to a commercial brand name,
product, or corporate or company logo. Materials, including
illustrations, that contain a commercial brand name, product, or
corporate or company logo may not be used unless the state
board determines that the use of the commercial brand name,
product, or corporate or company logo is appropriate based on
one of the following specific findings:

(A) If text, the use of the commercial brand name, product, or
corporate or company logo in the instructional materials is
necessary for an educational purpose, as defined in the guidelines
or frameworks adopted by the state board.

(B) If an illustration, the appearance of a commercial brand
name, product, or corporate or company logo in an illustration in
instructional materials is incidental to the general nature of the
illustration.

(6) Meet other criteria as are established by the state board as
being necessary to accomplish the intent of Section 7.5 of Article
IX of the California Constitution and of Section 1 of Chapter
1181 of the Statutes of 1989, provided that the criteria are
approved by resolution at the time the resolution adopting the
framework for the current adoption is approved, or at least 30
months prior to the date that the materials are to be approved for
adoption.

(d) If basic instructional materials are rejected, the state board
shall provide a specific, written explanation of the reasons why
the submitted materials were not adopted, based upon one or
more of the criteria established under subdivision (c). In
providing this explanation, the state board may use, in whole or
in part, materials written by the commission or any other advisers
to the state board.

(e) The state board may adopt fewer than five Dbasic
instructional materials in each subject area for each grade level if
either of the following occurs:

(1) Fewer than five basic instructional materials are submitted.

(2) The state board specifically finds that fewer than five basic
instructional materials meet the criteria prescribed by paragraphs
(1) to (5), inclusive, of subdivision (c), or the materials fail to
meet the state board’s adopted curriculum framework. If the state
board adopts fewer than five basic instructional materials in any
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subject for any grade level, the state board shall conduct a review
of the degree to which the criteria and procedures used to
evaluate the submitted materials for that adoption were consistent
with the state board’s adopted curriculum framework.

(F) This section does not limit the authority of the state board
to adopt materials that are not basic instructional materials.

() If adistrict board establishes to the satisfaction of the state
board that the state-adopted instructional materials do not
promote the maximum efficiency of pupil learning in the district,
the state board shall authorize that district governing board to use
its instructional materials allowances to purchase materials as
specified by the state board, in accordance with standards and
procedures established by the state board.

(h) Consistent with the quality criteria for the state board’s
adopted curriculum framework, the state board shall prescribe
procedures to provide the most open and flexible materials
submission system and ensure that the adopted materials in each
subject, taken as a whole, provide for the educational needs of
the diverse pupil populations in the public schools, provide
collections of instructional materials that illustrate diverse points
of view, represent cultural pluralism, and provide a broad
spectrum of knowledge, information, and technology-based
materials to meet the goals of the program and the needs of
pupils.

(i) Upon making an adoption, the state board shall make
available to listed publishers and manufacturers and all school
interests a listing of instructional materials, including the most
current unit cost of those materials as computed pursuant to
existing law. Items placed upon lists shall remain thereon, and be
available for procurement through the state’s systems of
financing, from the date of the adoption of the item and until a
date established by the state board. The date established by the
board for continuing items on that list shall be the earlier of not
more than six years from the date of adoption for instructional
materials pertaining to subject areas designated in paragraphs (1)
to (5), inclusive, of subdivision (a), and not more than eight years
from the date of adoption for instructional materials pertaining to
subject areas designated in paragraph (6) of subdivision (a), or
the date on which the state board adopts instructional materials
based upon a new or revised curriculum framework. Lists of
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adopted materials shall be made available by subject and grade
level. The lists shall terminate and shall no longer be effective on
the date prescribed by the state board pursuant to this
subdivision.

(j) The state board may approve multiple lists of instructional
materials, without designating a grade or subject, and the state
board may designate more than one grade or subject whenever it
determines that a single subject designation or a single grade
designation would not promote the maximum efficiency of pupil
learning. Any materials so designated may be placed on single
grade or single subject lists, or multigrade or interdisciplinary
lists, or may be placed on separate lists including other materials
with similar grade or subject designations.

(k) A composite listing in the format of an order form may be
used to meet the requirements of this section.

() The lists maintained pursuant to this section shall not be
deemed to control the use period by any local district.

(m) The state board shall give publishers the opportunity to
modify instructional materials, in a manner provided for in
regulations adopted by the state board, if the state board finds
that the instructional materials do not comply with paragraph (5)
of subdivision (c).

(n) This section does not prohibit the publisher of instructional
materials from including whatever corporate name or logo on the
instructional materials that is necessary to provide basic
information about the publisher, to protect its copyright, or to
identify third-party sources of content.

(0) The state board may adopt regulations that provide for
other exceptions to this section, as determined by the board.

(p) The Superintendent shall develop, and the state board shall
adopt, guidelines to implement this section.

SEC. 130. Section 66070 of the Education Code is amended
to read:

66070. The Legislature finds and declares both of the
following:

(@) The primary goal of every higher educational institution
should be to provide a collegiate experience that gives each
student the skills of communication and problemsolving, the
ideas and principles underlying the major areas of modern
knowledge, the ability to consider critical issues thoughtfully, the
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understanding that learning is a continuous lifelong process, and
the knowledge of democracy necessary for good citizenship.

(b) To improve performance, educational institutions are
encouraged to use effective assessment mechanisms based on
positive reinforcement, incentives, and cooperation.

SEC. 131. Section 66406 of the Education Code is amended
to read:

66406. (a) The Legislature finds and declares that the
production and pricing of college textbooks deserves a high level
of attention from educators and lawmakers because they impact
the quality and affordability of higher education.

(b) The State of California urges textbook publishers to do all
of the following:

(1) “Unbundle” the instructional materials to give students the
option of buying textbooks, CD-ROMs, and workbooks “a la
carte” or without additional materials.

(2) Provide all of the following information to faculty and
departments when they are considering what textbooks to order,
and post both of the following types of information on
publishers’ Internet Web sites where it is easily accessible:

(A) A list of all of the different products they sell, including
both bundled and unbundled options, and the net price of each
product.

(B) An explanation of how the newest edition is different from
previous editions.

(3) Give preference to paper or online supplements to current
editions rather than producing entirely new editions.

(4) Disclose to faculty the length of time they intend to
produce the current edition so that professors know how long
they can use the same book.

(5) Provide to faculty a free copy of each textbook selected by
faculty for use in the classroom for placement on reserve in the
campus library.

(c) The Trustees of the California State University and the
Board of Governors of the California Community Colleges shall,
and the Regents of the University of California are requested to,
accomplish all of the following:

(1) Work with the academic senates of each respective
segment to do all of the following:
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(A) Encourage faculty to give consideration to the least costly
practices in assigning textbooks, varying by discipline, such as
adopting the least expensive edition when the educational content
is equal, and using a selected textbook as long as it is
educationally sound, as determined by the appropriate faculty.

(B) Encourage faculty to disclose both of the following to
students:

(i) How new editions of textbooks are different from the
previous editions.

(if) The cost to students for textbooks selected for use in each
course.

(C) Review procedures for faculty to inform college and
university bookstores of textbook selections.

(D) Encourage faculty to work closely with publishers and
college and university bookstores in creating bundles and
packages if they are economically sound and deliver cost savings
to students, and if bundles and packages have been requested by
faculty. Students should have the option of purchasing textbooks
and other instructional materials that are “unbundled.”

(2) Require college and university bookstores to work with the
academic senates of each respective campus to do both of the
following:

(A) Review issues relative to timelines and processes involved
in ordering and stocking selected textbooks.

(B) Work closely with faculty or publishers, or both, to create
bundles and packages that are economically sound and deliver
cost savings to students.

(3) Encourage college and university bookstores to disclose
retail textbook costs, on a per course basis, to faculty, and make
this information otherwise publicly available.

(4) Encourage campuses to provide as many forums for
students to have access to as many used books as possible,
including, but not necessarily limited to, all of the following:

(A) Implementing  campus-sponsored  textbook  rental
programs.

(B) Encouraging students to consider on-campus and online
book swaps so that students may buy and sell used books and set
their own prices.

(C) Encouraging students to consider student book lending
programs.
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(D) Encouraging college and university bookstores that offer
book buyback programs to actively promote and publicize these
programs.

(E) Encouraging the establishment of textbook rental
programs and any other appropriate approaches to providing
high-quality materials that are affordable to students.

(d) It is the intent of the Legislature to encourage private
colleges and universities to work with their respective academic
senates and to encourage faculty to consider practices in selecting
textbooks that will result in the lowest costs to students.

SEC. 132. Section 66609 of the Education Code is amended
to read:

66609. (a) All state employees employed on June 30, 1961,
in carrying out functions transferred to the Trustees of California
State University by this chapter, except persons employed by the
Director of Education in the Division of State Colleges and
Teacher Education of the State Department of Education, are
transferred to the California State University.

(b) Nonacademic employees transferred under this section
shall retain their respective positions in the state service, together
with the personnel benefits accumulated by them at the time of
transfer, and shall retain the rights attached under the law to the
positions that they held at the time of transfer. All nonacademic
positions filled by the trustees on and after July 1, 1961, shall be
by appointment made in accordance with Chapter 5
(commencing with Section 89500) of Part 55, and persons so
appointed shall be subject to Chapter 5.

(c) (1) The trustees shall provide, or cooperate in providing,
academic and administrative employees transferred by this
section with personnel rights and benefits at least equal to those
accumulated by them as employees of the state colleges, except
that any administrative employee may be reassigned to an
academic or other position commensurate with his or her
qualifications at the salary fixed for that position. An
administrative employee so reassigned shall have a right to
appeal from that reassignment, but only as to whether the
position to which he or she is reassigned is commensurate with
his or her qualifications. All academic and administrative
positions filled by the trustees on and after July 1, 1961, shall be
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filled by appointment made solely at the discretion of the
trustees.

(2) The trustees shall establish and adjust the salaries and
classifications of all academic, nonacademic, and administrative
positions and neither Section 19825 of the Government Code nor
any other provision of law requiring approval by a state officer or
agency for salaries or classifications shall be applicable thereto.
In establishing and adjusting salaries, consideration shall be
given to the maintenance of the state university in a competitive
position in the recruitment and retention of qualified personnel in
relation to other educational institutions, private industry, or
public jurisdictions that are employing personnel with similar
duties and responsibilities.

(3) The establishment and adjustment of salaries for
nonacademic employees shall be in accordance with the
standards prescribed in Section 19826 of the Government Code.
The trustees, however, shall make no adjustments that require
expenditures in excess of existing appropriations available for the
payment of salaries. Chapter 5 (commencing with Section 89500)
of Part 52, relating to appeals from dismissal, demotion, or
suspension, shall be applicable to academic employees.

(d) Persons excluded from the transfer made by this section
shall retain all the rights and privileges conferred upon civil
service employees by law. Personnel of state agencies employed
in state university work other than those transferred by this
section, and who are employed by the trustees prior to July 1,
1962, shall be provided with personnel rights and benefits at least
equal to those accumulated by them as employees of those state
agencies.

(e) If the provisions of this section are in conflict with the
provisions of a memorandum of understanding reached pursuant
to Chapter 12 (commencing with Section 3560) of Division 4 of
Title 1 of the Government Code, the memorandum of
understanding shall be controlling without further legislative
action, except that, if the provisions of a memorandum of
understanding require the expenditure of funds, the provisions
shall not become effective unless approved by the Legislature in
the annual Budget Act.

SEC. 133. Section 69539 of the Education Code is amended
to read:
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69539. (a) A Cal Grant C award shall be utilized for
occupational or technical training.

(b) “Occupational or technical training” means that phase of
education coming after the completion of a secondary school
program and leading toward recognized occupational goals
approved by the commission.

(c) The commission may use criteria it deems appropriate in
selecting students with occupational talents to receive grants for
occupational or technical training.

(d) The Cal Grant C recipients shall be eligible for renewal of
their grants until they have completed their occupational or
technical training in conformance with terms prescribed by the
commission. In no case shall the grants exceed two calendar
years.

(e) Cal Grant C awards shall be for institutional fees, charges,
and other costs, including tuition, plus training-related costs, such
as special clothing, local transportation, required tools,
equipment, supplies, and books. In determining the amount of
grants and training-related costs, the commission shall take into
account other state and federal programs available to the
applicant.

(f) Cal Grant C awards shall be awarded in areas of
occupational or technical training as determined by the
commission after consultation with appropriate state and federal
agencies.

SEC. 134. Section 69640 of the Education Code is amended
to read:

69640. (a) It is the intent of the Legislature that the
California Community Colleges recognize the need and accept
the responsibility for extending the opportunities for community
college education to all who may profit from that education
regardless of economic, social, and educational status. It is the
intent and purpose of the Legislature in establishing the
Community College Extended Opportunity Programs and
Services (EOPS) to encourage local community colleges to
establish and implement programs directed to identifying those
students affected by language, social, and economic handicaps, to
increase the number of eligible EOPS students served, and to
assist those students to achieve their educational objectives and
goals, including, but not necessarily limited to, obtaining job
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skills, occupational certificates, or associate degrees, and
transferring to four-year institutions.

(b) The rules and regulations of the Board of Governors of the
California Community Colleges shall be consistent with this
article. The operation of EOPS, as well as these rules and
regulations, shall be consistent with all of the following goals:

(1) To increase the number and percentage of students
enrolled in community colleges who are affected by language,
social, and economic disadvantages, consistent with state and
local matriculation policies.

(2) To increase the number and percentage of EOPS students
who successfully complete their chosen educational objectives.

(3) To increase the number and percentage of EOPS students
who are successfully placed into career employment.

(4) To increase the number and percentage of EOPS students
who transfer to four-year institutions following completion of the
related educational programs at community colleges.

(5) To strive to assist community colleges to meet student and
employee affirmative action objectives.

(6) To improve the delivery of programs and services to the
disadvantaged.

(c) The Legislature further intends that EOPS shall not be
viewed as the only means of providing services to nontraditional
and disadvantaged students or of meeting student and employee
affirmative action objectives.

(d) The Legislature finds that the establishment and
development of extended opportunity programs and services are
essential to the conservation and development of the cultural,
social, economic, intellectual, and vocational resources of the
state.

SEC. 135. Section 76234 of the Education Code is amended
to read:

76234. Whenever there is included in any student record
information concerning any disciplinary action taken by a
community college in connection with any alleged sexual assault
or physical abuse, including rape, forced sodomy, forced oral
copulation, rape by a foreign object, sexual battery, or threat of
sexual assault, or any conduct that threatens the health and safety
of the alleged victim, the alleged victim of that sexual assault or
physical abuse shall be informed within three days of the results
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of any disciplinary action by the community college and the
results of any appeal. The alleged victim shall keep the results of
that disciplinary action and appeal confidential.

SEC. 136. Section 81383 of the Education Code is amended
to read:

81383. Notwithstanding Section 81360, the sale by the
governing board of any community college district of any real
property belonging to the community college district, or the lease
by that governing board, for a term not exceeding 99 years, of
any real property, together with any personal property located on
the real property, belonging to the community college district
shall not be subject to Part 49 (commencing with Section 81000)
or to Article 8 (commencing with Section 54220) of Chapter 5 of
Part 1 of Division 2 of Title 5 of the Government Code, if all of
the following conditions are met:

(@) The property is sold or leased to another local
governmental agency, or to a nonprofit corporation that is
organized for the purpose of assisting one or more local
governmental agencies in obtaining financing for a qualified
community college facility.

(b) (1) In the case of the sale of community college district
property pursuant to this section, the community college district,
as part of that same sale transaction, simultaneously repurchases
the same property that is the subject of the transaction.

(2) In the case of the lease of community college district
property pursuant to this section, the community college district,
as part of that same lease transaction, simultaneously leases back,
for a term that is not substantially less than the term of that lease,
the same property that is the subject of the transaction.

(c) The financing proceeds obtained by the community college
district pursuant to any transaction described in this section are
expended solely for capital outlay purposes relating to a qualified
community college facility, including the acquisition of real
property for intended use as a site for a qualified community
college facility and the design, planning, acquisition,
construction, reconstruction, and renovation of qualified
community college facilities.

(d) For purposes of this section and Section 81384, “qualified
community college facility” means real and personal property,
improvements, and related facilities that are determined in a
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resolution of the governing board of the community college
district to satisfy each of the following requirements:

(1) The facilities will do both of the following:

(A) Assist the community college district in reducing energy
and resource consumption while creating a safer and healthier
learning environment.

(B) Operate as energy and resource efficient buildings by
taking cost-effective measures similar to those described in the
Green Building Action Plan promulgated by the Governor for
facilities owned, funded, or leased by the state.

(2) The facilities are affordable for the community college
district as set forth in estimated annual summary budgets of the
community college district that include the estimated costs of
financing the facilities during the estimated duration of the
financing demonstrating that the reasonably anticipated
expenditures during each fiscal year shall not exceed the
reasonably anticipated revenues for that fiscal year.

SEC. 137. Section 81450 of the Education Code is amended
to read:

81450. (a) The governing board of any community college
district may sell for cash any personal property belonging to the
district if the property is not required for school purposes, or if it
should be disposed of for the purpose of replacement, or if it is
unsatisfactory or not suitable for school use. There shall be no
sale until notice has been given by posting in at least three public
places in the district for not less than two weeks, or by
publication for at least once a week for a period of not less than
two weeks in a newspaper published in the district and having a
general circulation there; or if there is no such newspaper, then in
a newspaper having a general circulation in the district; or if
there is no such newspaper, then in a newspaper having a general
circulation in a county in which the district or any part thereof is
situated. The board shall sell the property to the highest
responsible bidder or reject all bids.

(b) The governing board may choose to conduct any sale of
personal property authorized under this section by means of a
public auction conducted by employees of the district or other
public agencies, or by contract with a private auction firm. The
board may delegate to the district employee responsible for
conducting the auction the authority to transfer the personal
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property to the highest responsible bidder upon completion of the
auction and after payment has been received by the district.

SEC. 138. Section 81645 of the Education Code is amended
to read:

81645. The governing board of any community college
district may contract with a party who has submitted one of the
three lowest responsible competitive proposals or competitive
bids for the acquisition, procurement, or maintenance of
electronic data processing systems and equipment, electronic
telecommunications equipment, supporting software, and related
materials, goods, and services, in accordance with procedures
and criteria established by the governing board.

SEC. 139. Section 88167.5 of the Education Code is amended
to read:

88167.5. (a) Notwithstanding any other provision of law, the
governing board of a community college district that collects or
deducts dues, agency fees, fair share fees, or any other fee or
amount of money from the salary of a classified employee for the
purpose of transmitting the money to an employee organization
shall transmit the money to the employee organization within 15
days of issuing the paycheck containing the deduction to the
employee.

(b) (1) This section does not limit the right of an employee
organization or affected employee to sue for a failure of the
employer to transmit dues or fees pursuant to this section.

(2) In an action brought for a violation of subdivision (a), the
court may award reasonable attorney’s fees and costs to the
prevailing party if any party to the action requests attorney’s fees
and costs.

(c) This section applies to districts that have adopted the merit
system in the same manner and effect as if it were a part of
Article 3 (commencing with Section 88060).

SEC. 140. Section 89241 of the Education Code is amended
to read:

89241. (a) This section shall be known and may be cited as
the California Student Athlete Fair Opportunity Act of 2005.

(b) Itis the intent of the Legislature to ensure that the Trustees
of the California State University provide appropriate academic
support services for student athletes and that those athletes are
given a fair opportunity to earn a baccalaureate degree.
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(c) The trustees shall ensure, through executive order or
regulation, that all California State University campuses that
provide athletic scholarships for student athletes also provide
summer athletic scholarships commencing with the 2006 summer
term. The provision of these summer athletic scholarships shall
be consistent with both of the following:

(1) The requirements of Title IX of the federal Education
Amendments of 1972, as amended from time to time.

(2) The bylaws of the National Collegiate Athletic
Association, as amended from time to time.

(d) Students who are otherwise ineligible for admission to the
specific campus of the California State University, but who are
admitted under policies that permit those students to be admitted
if they have athletic ability that will contribute to the campus,
shall be given first priority for summer athletic scholarship
assistance.

() (1) Summer athletic scholarships awarded pursuant to this
section shall, at a minimum, be sufficient to cover the cost of
tuition, fees, books, and supplies as calculated for purposes of the
summer cost of attendance under the provisions of Title IV of the
federal Education Act of 1965, as it is amended from time to
time.

(2) Nothing in this part shall be construed to limit a summer
athletic scholarship awarded pursuant to this section to any
amount less than that which is allowed under the bylaws of the
National Collegiate Athletic Association.

(3) A summer athletic scholarship awarded pursuant to this
section shall be of sufficient amount and duration with regard to
the number of summer sessions and the number of units covered,
to provide a student athlete a fair opportunity to correct academic
progress problems through attendance in a summer session.

(f) A summer athletic scholarship awarded pursuant to this
section may be funded through any revenue source available to,
or procured by, the campuses of the California State University,
including, but not necessarily limited to, gate receipts, donations
from alumni and others, corporate sponsorships, associated
student contributions, and campus-based student fees that may be
legally used for this purpose. In accordance with subdivision (i),
the California State University shall not use state General Fund
moneys or state university fee revenue to fund summer athletic
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scholarships. The California State University shall not set aside,
for the purposes of summer athletic scholarships, any
institutional financial aid funds for which any financially needy
students are eligible. A student athlete may only receive summer
financial aid assistance if that student athlete otherwise qualifies
for that assistance irrespective of his or her status as a student
athlete.

(9) (1) The trustees shall ensure, through executive order or
regulation, that all California State University campuses that are
members of the National Collegiate Athletic Association have a
comprehensive plan for the academic support of student athletes.

(2) The plan adopted pursuant to this subdivision shall be
consistent with the requirements of Title X of the federal
Education Amendments of 1972, as amended from time to time,
and the bylaws of the National Collegiate Athletic Association,
as amended from time to time. This plan shall include, but not
necessarily be limited to, coordination with existing academic
and financial support services at the campus, evaluation of the
academic needs of student athletes, a set of academic support
initiatives, a financing plan for these initiatives and a
fund-raising strategy for the augmentation of these initiatives,
and a regular evaluation mechanism to monitor the academic
progress of athletes and the effectiveness of academic support
programs.

(3) Services provided under this subdivision may include any
of the following:

(A) Additional athletic financial assistance, which covers an
amount up to the cost of attendance under the provisions of Title
IV of the federal Education Act of 1965, as amended from time
to time, for additional periods of attendance necessary for an
athlete to complete the requirements for a baccalaureate degree
after the student’s period of athletic eligibility has ended.

(B) Employment assistance, including work study programs.

(C) Tutoring.

(D) Mentoring.

(E) Accommodations in the scheduling of class sections to
provide a fair opportunity for student athletes to attend required
courses in a manner that allows them to participate in the
requirements of their sports.
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(h) (1) The trustees shall report to the Legislature and the
Governor on or before November 1, 2006, and subsequently on
or before November 1 of each odd-numbered year, commencing
on November 1, 2007, regarding the status of athletic academic
progress and athletic academic support in the California State
University system for all campuses that are members of the
National Collegiate Athletic Association.

(2) If any data that are required to be reported pursuant to
paragraph (3) could yield an individual identification of an
athlete, or if any data or information required to be reported
pursuant to paragraph (3) could be considered to be of a
proprietary nature as related to the sports enterprise of the
campus, those data may be forwarded under separate cover to the
Governor and to the relevant policy committees of the
Legislature with a request for confidentiality.

(3) The report required by this subdivision shall include, but
not necessarily be limited to, all of the following information:

(A) A five-year history of the graduation rate and Academic
Progress Rate of each team on each campus as calculated by the
National Collegiate Athletic Association, to the extent these rates
are available.

(B) Annual admission category information for each team on
each campus that indicates the number and percent of students
admitted who were not eligible for regular admission to the
campus or the university.

(C) A summary of the academic initiatives and support
programs available to the athletes at each campus.

(D) If the campus participates in Division I, including any of
its subparts, of the National Collegiate Athletic Association, and
if any team or the athletic program overall has an Academic
Progress Rate score of less than 925 for any year, a summary of
the corrective action planned by the campus or athletic
department as well as a report on sanctions, if any, imposed by
the National Collegiate Athletic Association.

(E) The total budget for the athletic programs and each team,
including an itemization of the amount spent on athletic
scholarships and the amount spent on summer athletic
scholarships.
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(i) The California State University shall not encumber, for the
purposes of this section, any moneys from the state General Fund
or any state university fee revenue.

SEC. 141. Section 89503 of the Education Code is amended
to read:

89503. (a) The trustees may authorize payments into a
private fund to provide health and welfare benefits to
nonpermanent employees of the class specified in Section 19830
of the Government Code employed by the trustees, upon a
finding by the trustees as to any position that the criteria stated in
subdivision (a) of Section 19831 of the Government Code are
satisfied.

(b) Payments made by the state pursuant to this section to any
fund on behalf of any employees shall be in lieu of benefits such
as vacation allowance, sick leave, and retirement that may be
granted directly by the state in accordance with law.

(c) The trustees may determine the equitable application of
this section to ensure that the employees receive benefits
comparable to, but not in excess of, those provided in
comparable private employment.

(d) The payments authorized by this section shall be a proper
charge against any funds available for the support of the
California State University.

(e) If the provisions of this section are in conflict with the
provisions of a memorandum of understanding reached pursuant
to Chapter 12 (commencing with Section 3560) of Division 4 of
Title 1 of the Government Code, the memorandum of
understanding shall be controlling without further legislative
action, except that, if the provisions of a memorandum of
understanding require the expenditure of funds, the provisions
shall not become effective unless approved by the Legislature in
the annual Budget Act.

SEC. 142. Section 89750.5 of the Education Code is amended
to read:

89750.5. (a) Notwithstanding Sections 948 and 965.2 of the
Government Code or any other provision of law, the trustees may
settle, adjust, or compromise any pending action or final
judgment, without the need for a recommendation, certification,
or approval from any other state officer or entity. The Controller
shall draw a warrant for the payment of any settlement,
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adjustment, or compromise, or final judgment against the trustees
if the trustees certify that a sufficient appropriation for the
payment of the settlement, adjustment, compromise, or final
judgment exists.

(b) Notwithstanding subdivision (c) of Section 905.2 of the
Government Code or any other provision of law, the trustees may
pay any claim for money or damages on express contract or for
an injury for which the trustees or their officers or employees are
liable, without approval of the California Victim Compensation
and Government Claims Board if the trustees determine that
payment of the claim is in the best interests of the California
State University and that funds are available to pay the claim.
The authority of the trustees conferred by this subdivision does
not alter any other requirements governing claims in the Tort
Claims Act (Division 3.6 (commencing with Section 810) of
Title 1 of the Government Code), except to grant the trustees
authority to pay these claims.

(c) Notwithstanding Chapter 3 (commencing with Section
13940) of Part 4 of Division 3 of Title 2 of the Government
Code, the trustees may discharge from accountability the sum of
one thousand dollars ($1,000) or less, owing to the California
State University if the trustees determine that the money is
uncollectible or the amount does not justify the cost of collection.
A discharge of accountability by the trustees does not release any
person from the payment of any moneys due the California State
University.

SEC. 143. Section 92300 of the Education Code is amended
to read:

92300. (a) The Regents of the University of California and
any other public or private nonprofit agency may contract with
the State Department of Education to establish and maintain a
child development center on or near each campus of the
university pursuant to Chapter 2 (commencing with Section
8200) of Part 6.

(b) Operating agencies may accept student fees, parent fees,
and private funds to operate campus child development centers,
and may be reimbursed for costs that are eligible pursuant to
Section 8208.

SEC. 144. Section 92611.7 of the Education Code is amended
to read:

97



SB 1852 —184—

92611.7. (a) The regents are urged to offer, on at least a
semiannual basis, to each of the university’s filers, an orientation
course on the relevant ethics statutes and regulations that govern
the official conduct of university officials.

(b) As used in this section, “filer” means each member,
officer, or designated employee of the University of California,
including a regent, who, because of his or her affiliation with the
university or any subdivision or campus thereof, is required to
file a statement of economic interests in accordance with Chapter
7 (commencing with Section 87100) of Title 9 of the
Government Code.

(c) The regents shall maintain records indicating the specific
attendees, each attendee’s job title, and dates of their attendance
for each orientation course offered pursuant to this section. These
records shall be maintained for a period of at least five years after
each course is offered. These records shall be public records
subject to inspection and copying in accordance with subdivision
(a) of Section 81008 of the Government Code and any other
public records disclosure laws that are applicable to the
university.

(d) Except as provided in subdivision (e), each filer shall
attend the orientation course established pursuant to subdivision
(@) in accordance with both of the following:

(1) For a person who, as of January 1, 2005, is a filer, as
defined in subdivision (b), not later than December 31, 2005, and
thereafter, at least once during each consecutive period of two
calendar years commencing on January 1, 2007.

(2) For a person who becomes a filer, as defined in subdivision
(b), after January 1, 2005, within six months after he or she
becomes a filer, and at least once during each consecutive period
of two calendar years commencing on January 1 of the first
odd-numbered year thereafter.

(e) The requirements of subdivision (d) shall not apply to a
filer, as defined in subdivision (b), who has taken an ethics
orientation course through another state agency or the Legislature
within the periods set forth in paragraphs (1) and (2) of
subdivision (d) if, in the determination of the regents, that course
covered substantially the same material as the course the
university would offer to the filer pursuant to this section.
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SEC. 145. Section 94985 of the Education Code is amended
to read:

94985. (a) Any institution that willfully violates any
provision of Section 94800, 94810, 94814, or 94816, Sections
94820 to 94826, inclusive, or Section 94829, 94831, or 94832
may not enforce any contract or agreement arising from the
transaction in which the violation occurred, and any willful
violation is a ground for revoking an approval to operate in this
state or for denying a renewal application.

(b) (1) Any person who claims that an institution is operating
in violation of subdivision (a) of Section 94831, subdivision (a)
of Section 94900, or Section 94915, or an institution is operating
a branch or satellite campus in violation of subdivision (a) of
Section 94857, may bring an action, in a court of competent
jurisdiction, for the recovery of actual and or statutory damages
as well as an equity proceeding to restrain and enjoin those
violations, or both.

(2) At least 35 days prior to the commencement of an action
pursuant to this subdivision, the plaintiff shall do all of the
following:

(A) Notify the institution alleged to have violated subdivision
(a) of Section 94831, subdivision (a) of Section 94900, Section
94915, or subdivision (a) of Section 94857, of the particular
alleged violations.

(B) Demand that the institution apply for the bureau’s
approval to operate as required by subdivision (a) of Section
94831, subdivision (a) of Section 94900, Section 94915, or
subdivision (a) of Section 94857, whichever is applicable.

(C) The notice shall be in writing, and shall be sent by regular
mail and certified or registered mail, return receipt requested, to
the location of the institution that is allegedly operating in
violation of subdivision (a) of Section 94831, subdivision (a) of
Section 94900, Section 94915, or subdivision (a) of Section
94857, whichever is applicable.

(D) The institution shall have 30 working days, from receipt of
the notice, to file an application for approval to operate with the
bureau.

(E) No action pursuant to this subdivision may be filed if the
institution, within 30 working days after receipt of the notice,
applies for the bureau’s approval to operate as required by
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subdivision (a) of Section 94831, subdivision (a) of Section
94900, Section 94915, or subdivision (a) of Section 94857,
whichever is applicable.

(F) If, within 35 days after receipt of the notice, the bureau has
not received an application from the institution, the bureau shall
mail the plaintiff a certification that the institution has not
applied or been approved to operate pursuant to subdivision (a)
of Section 94831, subdivision (a) of Section 94900, Section
94915, or subdivision (a) of Section 94857, whichever is
applicable.

(G) The plaintiff shall also notify the bureau by mail and by
certified or registered mail, return receipt requested, that he or
she intends to bring an action pursuant to this section against the
institution. Upon receipt of this notice, the bureau shall
immediately investigate the institution’s compliance with
subdivision (a) of Section 94831, subdivision (a) of Section
94900, Section 94915, or subdivision (a) of Section 94857,
whichever is applicable, and, if the bureau determines that the
institution has violated the applicable section, the bureau shall
immediately order the institution to cease and desist operations.
For each day that the institution continues to operate in violation
of the bureau’s cease and desist order, the institution shall be
fined one thousand dollars ($1,000).

(3) If the court finds that the institution has violated
subdivision (a) of Section 94831, subdivision (a) of Section
94900, Section 94915, or subdivision (a) of Section 94857, all of
the following shall occur:

(A) The court shall order the institution to cease all operations
and to comply with all procedures set forth in this code
pertaining to the closure of institutions.

(B) The court shall order the institution to pay all students who
enrolled while the school was in violation of subdivision (a) of
Section 94831, subdivision (a) of Section 94900, Section 94915,
or subdivision (a) of Section 94857 a refund of all tuition and
fees paid to the institution and a statutory penalty of one
thousand dollars ($1,000).

(C) The court shall order the institution to pay the prevailing
party’s attorney’s fees and costs.

(D) The court shall order the institution to pay to the bureau all
fines incurred pursuant to subparagraph (G) of paragraph (2).

97



— 187 — SB 1852

(E) Any instrument of indebtedness, enrollment agreement, or
contract for educational services is unenforceable pursuant to
Section 94838. The court shall order the institution to mail a
notice to all students who were enrolled while the school was in
violation of subdivision (a) of Section 94831, subdivision (a) of
Section 94900, Section 94915, or subdivision (a) of Section
94857, stating that instruments of indebtedness, enrollment
agreements, and contracts for educational services are not
enforceable. If the institution fails to provide adequate proof to
the court and to the bureau that it has mailed this notice within 30
days of the court’s order, the bureau shall mail the notice to the
students and the court shall order the institution to pay the
bureau’s costs of generating and mailing the notices, in no case
less than five thousand dollars ($5,000).

(4) Any violation of subdivision (a) of Section 94831,
subdivision (a) of Section 94900, Section 94915, and subdivision
(a) of Section 94857 shall constitute an unfair business practice
within the meaning of Section 17200 of the Business and
Professions Code.

(5) A certification, issued by the bureau, that the institution
has not applied for approval to operate and has not been
approved to operate as required by subdivision (a) of Section
94831, subdivision (a) of Section 94900, Section 94915, or
subdivision (a) of Section 94857, whichever is applicable, shall
establish a conclusive presumption that the institution has
violated this subdivision.

(6) All fines and other monetary amounts that an institution is
ordered to pay pursuant to this subdivision may be collected from
the institution itself and from the individuals who own the
institution, whether or not the institution is organized as a
corporation.

(7) Notwithstanding any provision of the contract or
agreement, a student may bring an action for a violation of this
article or for an institution’s failure to perform its legal
obligations and, upon prevailing thereon, is entitled to the
recovery of damages, equitable relief, or any other relief
authorized by this article, and reasonable attorney’s fees and
costs.

(c) If a court finds that a violation was willfully committed or
that the institution failed to refund all consideration as required
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by subdivision (b) on the student’s written demand, the court, in
addition to the relief authorized under subdivision (b), shall
award a civil penalty of up to two times the amount of the
damages sustained by the student.

(d) The remedies provided in this article supplement, but do
not supplant, the remedies provided under any other provision of
law.

(e) An action brought under this section shall be commenced
within three years of the discovery of the facts constituting
grounds for commencing the action.

(f) Any provision in any agreement that purports to require a
student to invoke any grievance dispute procedure established by
the institution before enforcing any right or remedy is void and
unenforceable.

(g) A student may assign his or her cause of action for a
violation of this article to the bureau, or to any state or federal
agency that guaranteed or reinsured a loan for the student or that
provided any grant or other financial aid.

(h) This section applies to any action pending on the effective
date of this section.

(i) This section supplements, but does not supplant, the
authority granted the Division of Labor Standards Enforcement
under Chapter 4 (commencing with Section 79) of Division 1 of
the Labor Code to the extent that placement activities of trade
schools are subject to regulation by the division under the Labor
Code.

(j) If a student commences an action or asserts any claim in an
existing action for recovery on behalf of a class of persons, or on
behalf of the general public, under Section 17200 of the Business
and Professions Code, the student shall notify the bureau of the
existence of the lawsuit, the court in which the action is pending,
the case number of the action, and the date of the filing of the
action or of the assertion of the claim. The student shall notify
the bureau as required by this subdivision within 30 days of the
filing of the action or of the first assertion of the claim,
whichever is later. The student shall also notify the court that he
or she has notified the bureau pursuant to this subdivision.
Notwithstanding any other provision of law, no judgment may be
entered pursuant to this section until the student has notified the
bureau of the suit and notified the court that the bureau has been
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notified. This subdivision only applies to a new action filed or to
a new claim asserted on or after January 1, 2002.

SEC. 146. Section 94990 of the Education Code is amended
to read:

94990. The bureau is subject to the sunset review process
conducted by the Joint Committee on Boards, Commissions, and
Consumer Protection pursuant to Chapter 1 (commencing with
Section 473) of Division 1.2 of the Business and Professions
Code. Notwithstanding that this chapter does not specify that it
will become inoperative on a specified date, the analyses, reports,
public hearings, evaluations, and determinations required to be
prepared, conducted, and made pursuant to Chapter 1
(commencing with Section 473) of Division 1.2 of the Business
and Professions Code shall be prepared, conducted, and made in
2002 and every four years thereafter as long as this chapter is
operative.

SEC. 147. Section 99156 of the Education Code is amended
to read:

99156. A test agency shall prepare a clear, easily
understandable written description of each standardized test it
administers. A copy of the appropriate description shall be
provided to the test subject or the test score recipient prior to the
administration of the test or coinciding with the initial reporting
of a test score. The description shall include all of the following
information:

(@) The purposes for which the test is constructed and intended
to be used.

(b) For those tests used to predict performance, the subject
matter included on these tests and the knowledge and skills that
the test purports to measure.

(c) Statements designed to provide information for interpreting
the test scores, including the explanations of the test, the standard
error of measurement, and for those tests used to predict
performance, the correlation between test score and performance.

(d) Statements concerning the effects and uses of test scores,
including both of the following:

(1) If the test score is used by itself or with other information
to predict future grade point average, a summary of existing data
on the extent to which the use of this test score will improve the
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accuracy of predicting future grade point average, over and above
all other information used.

(2) A summary of existing data on the extent to which the
improvement in test scores results from test preparation courses.

(e) A description of the form in which test scores will be
reported, and whether the raw test scores will be altered in any
way before being reported to the test subject.

(f) A complete description of any promises or covenants that
the test agency makes to the test subject with regard to any of the
following matters:

(1) The accuracy of scoring.

(2) The time period within which the test subject’s score will
be reported to the test subject and to the test score recipients.

(3) The privacy of information relating to the test subject,
including his or her test scores.

(g) The property interest in the test score held by the test
subject, if any.

(h) The period of time the test agency will retain the test score,
and the test agency’s policies regarding the storage, disposal, and
future use of test scores.

(i) A description of all special services that will be provided at
the location of the test administration to accommodate
handicapped or disabled test subjects.

(1) The policies and procedures of the test agency when there
is a delay in reporting the test scores pursuant to Section 99158.

(k) A representative set of sample test items.

() The fees to be charged by the test sponsor for various
services made available to the test subject.

(m) Each test agency shall comply with the requirements of
this section beginning with the start of its testing year that begins
after January 1, 1985.

SEC. 148. Section 100603 of the Education Code is amended
to read:

100603. (a) Bonds in the total amount of thirteen billion fifty
million dollars ($13,050,000,000), not including the amount of
any refunding bonds issued in accordance with Sections 100644
and 100755, or so much thereof as is necessary, may be issued
and sold to provide a fund to be used for carrying out the
purposes expressed in this part and to reimburse the General
Obligation Bond Expense Revolving Fund pursuant to Section
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16724.5 of the Government Code. The bonds, when sold, shall be
and constitute a valid and binding obligation of the State of
California, and the full faith and credit of the State of California
is hereby pledged for the punctual payment of the principal of,
and interest on, the bonds as the principal and interest become
due and payable.

(b) Pursuant to this section, the Treasurer shall sell the bonds
authorized by the State School Building Finance Committee
established by Section 15909 or the Higher Education Facilities
Finance Committee established pursuant to Section 67353, as the
case may be, at any different times necessary to service
expenditures required by the apportionments.

SEC. 149. Section 7154 of the Elections Code is amended to
read:

7154. (a) Each officer named in subdivision (a) of Section
7150 who was nominated and elected as a candidate of the party
and whose term of office extends beyond the first Monday in
December, in the case of Members of the Legislature, and the
Monday after January 1, in the case of other officers, next
following the direct primary election, or the appointee or
successor appointed, elected, or otherwise designated by law to
fill a vacancy in the office of that officer, shall be known as a
“holdover member.”

(b) Each candidate of the party in whose behalf nomination
papers were filed and who was nominated at the direct primary
election by that party shall be known as a “nominee member.”
Nominees for an office, the term of which extends beyond two
years, are members of each succeeding state central committee
until that following the direct primary election at which
nominations for the office are again to be made. If a candidate is
a “nominee member” in the year in which he or she is nominated,
and is elected to the office at the succeeding general election, the
candidate shall be considered a “holdover member” in the next
odd-numbered year.

(c) One member shall be appointed pursuant to Section 7168
for each of the officers named in subdivision (a) of Section 7150
not represented by a “holdover member” nor by a “nominee
member” of the party.

SEC. 150. Section 7854 of the Elections Code is amended to
read:
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7854. The removal of residence by an elected or appointed
member of a county central committee from the county from
which the member was elected shall constitute the member’s
automatic resignation from the committee.

SEC. 151. Section 9086 of the Elections Code is amended to
read:

9086. The ballot pamphlet shall contain as to each state
measure to be voted upon, the following, in the order set forth in
this section:

(@) Upon the top portion of the first page, and not exceeding
one-third of the page, shall appear:

(1) Identification of the measure by number and title.

(2) The official summary prepared by the Attorney General.

(3) The total number of votes cast for and against the measure
in both the State Senate and Assembly, if the measure was passed
by the Legislature.

(b) Beginning at the top of the right page shall appear the
analysis prepared by the Legislative Analyst, provided that the
analysis fits on a single page. If it does not fit on a single page,
the analysis shall begin on the lower portion of the first left page
and shall continue on subsequent pages until it is completed.

(c) Arguments for and against the measure shall be placed on
the next left and right pages, respectively, following the final
page of the analysis of the Legislative Analyst. The rebuttals
shall be placed immediately below the arguments.

(d) If no argument against the measure has been submitted, the
argument for the measure shall appear on the right page facing
the analysis.

(e) The complete text of each measure shall appear at the back
of the pamphlet. The text of the measure shall contain the
provisions of the proposed measure and the existing provisions of
law repealed or revised by the measure. The provisions of the
proposed measure differing from the existing provisions of law
affected shall be distinguished in print, so as to facilitate
comparison.

() The following statement shall be printed at the bottom of
each page where arguments appear: “Arguments printed on this
page are the opinions of the authors, and have not been checked
for accuracy by any official agency.”
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SEC. 152. Section 9096 of the Elections Code is amended to
read:

9096. (a) As soon as copies of the ballot pamphlet are
available, the Secretary of State shall immediately mail the
following number of copies to the listed persons and places:

(1) Five copies to each county elections official or registrar of
voters.

(2) Six copies to each city elections official.

(3) Five copies to each Member of the Legislature.

(4) Five copies to the proponents of each ballot measure.

(b) The Secretary of State shall also mail:

(1) Two copies to each public library and branch thereof.

(2) Twelve copies to each public high school or other public
school teaching at least the 11th and 12th grades, and 25 copies
to each public institution of higher learning. Upon request, and in
the discretion of the Secretary of State, additional copies may be
furnished to these persons and institutions.

SEC. 153. Section 10225 of the Elections Code is amended to
read:

10225. (a) Notwithstanding Sections 10220 and 10224, if
nomination papers for an incumbent officer of the city are not
filed by or on the 88th day before the election, during normal
business hours, as posted, the voters shall have until the 83rd day
before the election during normal business hours, as posted, to
nominate candidates other than the person who was the
incumbent on the 88th day, for that incumbent’s elective office.

(b) This section is not applicable where there is no incumbent
eligible to be elected. If this section is applicable,
notwithstanding Section 10224, a candidate may withdraw his or
her nomination paper until the 83rd day before the election
during normal business hours, as posted.

SEC. 154. Section 15375 of the Elections Code is amended to
read:

15375. The elections official shall send to the Secretary of
State within 35 days of the election in the manner requested one
complete copy of all results as to all of the following:

(@) All candidates voted for statewide office.

(b) All candidates voted for the following offices:

(1) Member of the Assembly.

(2) Member of the Senate.
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(3) Member of the United States House of Representatives.

(4) Member of the State Board of Equalization.

(5) Justice of the Court of Appeal.

(6) Judge of the superior court.

(c) All persons voted for at the presidential primary. The
results for all persons voted for at the presidential primary for
delegates to national conventions shall be canvassed and shall be
sent within 28 days after the election.

(d) The vote given for persons for electors of President and
Vice President of the United States. The results for presidential
electors shall be endorsed “Presidential Election Returns.”

(e) All statewide measures.

SEC. 155. Section 1560 of the Evidence Code is amended to
read:

1560. (a) As used in this article:

(1) “Business” includes every kind of business described in
Section 1270.

(2) “Record” includes every kind of record maintained by a
business.

(b) Except as provided in Section 1564, when a subpoena
duces tecum is served upon the custodian of records or other
qualified witness of a business in an action in which the business
is neither a party nor the place where any cause of action is
alleged to have arisen, and the subpoena requires the production
of all or any part of the records of the business, it is sufficient
compliance therewith if the custodian or other qualified witness
delivers by mail or otherwise a true, legible, and durable copy of
all of the records described in the subpoena to the clerk of the
court or to another person described in subdivision (d) of Section
2026.010 of the Code of Civil Procedure, together with the
affidavit described in Section 1561, within one of the following
time periods:

(1) In any criminal action, five days after the receipt of the
subpoena.

(2) In any civil action, within 15 days after the receipt of the
subpoena.

(3) Within the time agreed upon by the party who served the
subpoena and the custodian or other qualified witness.

(c) The copy of the records shall be separately enclosed in an
inner envelope or wrapper, sealed, with the title and number of
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the action, name of witness, and date of subpoena clearly
inscribed thereon; the sealed envelope or wrapper shall then be
enclosed in an outer envelope or wrapper, sealed, and directed as
follows:

(1) If the subpoena directs attendance in court, to the clerk of
the court.

(2) If the subpoena directs attendance at a deposition, to the
officer before whom the deposition is to be taken, at the place
designated in the subpoena for the taking of the deposition or at
the officer’s place of business.

(3) In other cases, to the officer, body, or tribunal conducting
the hearing, at a like address.

(d) Unless the parties to the proceeding otherwise agree, or
unless the sealed envelope or wrapper is returned to a witness
who is to appear personally, the copy of the records shall remain
sealed and shall be opened only at the time of trial, deposition, or
other hearing, upon the direction of the judge, officer, body, or
tribunal conducting the proceeding, in the presence of all parties
who have appeared in person or by counsel at the trial,
deposition, or hearing. Records that are original documents and
that are not introduced in evidence or required as part of the
record shall be returned to the person or entity from whom
received. Records that are copies may be destroyed.

(e) As an alternative to the procedures described in
subdivisions (b), (c), and (d), the subpoenaing party in a civil
action may direct the witness to make the records available for
inspection or copying by the party’s attorney, the attorney’s
representative, or deposition officer as described in Section
2020.420 of the Code of Civil Procedure, at the witness’ business
address under reasonable conditions during normal business
hours. Normal business hours, as used in this subdivision, means
those hours that the business of the witness is normally open for
business to the public. When provided with at least five business
days’ advance notice by the party’s attorney, attorney’s
representative, or deposition officer, the witness shall designate a
time period of not less than six continuous hours on a date certain
for copying of records subject to the subpoena by the party’s
attorney, attorney’s representative, or deposition officer. It shall
be the responsibility of the attorney’s representative to deliver
any copy of the records as directed in the subpoena.
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Disobedience to the deposition subpoena issued pursuant to this
subdivision is punishable as provided in Section 2020.240 of the
Code of Civil Procedure.

SEC. 156. Section 274 of the Family Code is amended to
read:

274. (a) Notwithstanding any other provision of law, if the
injured spouse is entitled to a remedy authorized pursuant to
Section 4324, the injured spouse shall be entitled to an award of
reasonable attorney’s fees and costs as a sanction pursuant to this
section.

(b) An award of attorney’s fees and costs as a sanction
pursuant to this section shall be imposed only after notice to the
party against whom the sanction is proposed to be imposed and
opportunity for that party to be heard.

(c) An award of attorney’s fees and costs as a sanction
pursuant to this section is payable only from the property or
income of the party against whom the sanction is imposed,
except that the award may be against the sanctioned party’s share
of the community property. In order to obtain an award under
this section, the party requesting an award of attorney’s fees and
costs is not required to demonstrate any financial need for the
award.

SEC. 157. Section 3046 of the Family Code is amended to
read:

3046. (a) If a party is absent or relocates from the family
residence, the court shall not consider the absence or relocation
as a factor in determining custody or visitation in either of the
following circumstances:

(1) The absence or relocation is of short duration and the court
finds that, during the period of absence or relocation, the party
has demonstrated an interest in maintaining custody or visitation,
the party maintains, or makes reasonable efforts to maintain,
regular contact with the child, and the party’s behavior
demonstrates no intent to abandon the child.

(2) The party is absent or relocates because of an act or acts of
actual or threatened domestic or family violence by the other
party.

(b) The court may consider attempts by one party to interfere
with the other party’s regular contact with the child in
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determining if the party has satisfied the requirements of
subdivision (a).

(c) This section does not apply to either of the following:

(1) A party against whom a protective or restraining order has
been issued excluding the party from the dwelling of the other
party or the child, or otherwise enjoining the party from assault
or harassment against the other party or the child, including, but
not limited to, orders issued under Part 4 (commencing with
Section 6300) of Division 10, orders preventing civil harassment
or workplace violence issued pursuant to Section 527.6 or 527.8
of the Code of Civil Procedure, and criminal protective orders
issued pursuant to Section 136.2 of the Penal Code.

(2) A party who abandons a child as provided in Section 7822.

SEC. 158. Section 3121 of the Family Code is amended to
read:

3121. (a) Inany proceeding pursuant to Section 3120, and in
any proceeding subsequent to entry of a related judgment, the
court shall ensure that each party has access to legal
representation to preserve each party’s rights by ordering, if
necessary based on the income and needs assessments, one party,
except a government entity, to pay to the other party, or to the
other party’s attorney, whatever amount is reasonably necessary
for attorney’s fees and for the cost of maintaining or defending
the proceeding during the pendency of the proceeding.

(b) Whether one party shall be ordered to pay attorney’s fees
and costs for another party, and what amount shall be paid, shall
be determined based upon (1) the respective incomes and needs
of the parties, and (2) any factors affecting the parties’ respective
abilities to pay. A party who lacks the financial ability to hire an
attorney may request, as an in pro per litigant, that the court order
the other party, if that other party has the financial ability, to pay
a reasonable amount to allow the unrepresented party to retain an
attorney in a timely manner before proceedings in the matter go
forward.

(c) Attorney’s fees and costs within this section may be
awarded for legal services rendered or costs incurred before or
after the commencement of the proceeding.

(d) The court shall augment or modify the original award for
attorney’s fees and costs as may be reasonably necessary for the
prosecution or defense of a proceeding described in Section
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3120, or any proceeding related thereto, including after any
appeal has been concluded.

(e) Except as provided in subdivision (f), an application for a
temporary order making, augmenting, or modifying an award of
attorney’s fees, including a reasonable retainer to hire an
attorney, or costs, or both, shall be made by motion on notice or
by an order to show cause during the pendency of any proceeding
described in Section 3120.

(f) The court shall rule on an application for fees under this
section within 15 days of the hearing on the motion or order to
show cause. An order described in subdivision (a) may be made
without notice by an oral motion in open court at either of the
following times:

(1) At the time of the hearing of the cause on the merits.

(2) At any time before entry of judgment against a party
whose default has been entered pursuant to Section 585 or 586 of
the Code of Civil Procedure. The court shall rule on any motion
made pursuant to this subdivision within 15 days and prior to the
entry of any judgment.

SEC. 159. Section 4905 of the Family Code, as amended by
Section 3 of Chapter 349 of the Statutes of 2002, is amended to
read:

4905. (a) In a proceeding to establish or enforce a support
order or to determine parentage, a tribunal of this state may
exercise personal jurisdiction over a nonresident individual or the
individual’s guardian or conservator if any of the following
apply:

(1) The individual is personally served with notice within this
state.

(2) The individual submits to the jurisdiction of this state by
consent, by entering a general appearance, or by filing a
responsive document having the effect of waiving any contest to
personal jurisdiction.

(3) The individual resided with the child in this state.

(4) The individual resided in this state and provided prenatal
expenses or support for the child.

(5) The child resides in this state as a result of the acts or
directives of the individual.

(6) The individual engaged in sexual intercourse in this state
and the child may have been conceived by that act of intercourse.
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(7) The individual has filed a declaration of paternity pursuant
to Chapter 3 (commencing with Section 7570) of Part 2 of
Division 12.

(8) There is any other basis consistent with the constitutions of
this state and the United States for the exercise of personal
jurisdiction.

(b) The bases of personal jurisdiction set forth in subdivision
(@) or in any other law of this state may not be used to acquire
personal jurisdiction for a tribunal of the state to modify a child
support order of another state unless the requirements of Section
4960 or 4964 are met.

SEC. 160. Section 7605 of the Family Code is amended to
read:

7605. (a) In any proceeding to establish physical or legal
custody of a child or a visitation order under this part, and in any
proceeding subsequent to entry of a related judgment, the court
shall ensure that each party has access to legal representation to
preserve each party’s rights by ordering, if necessary based on
the income and needs assessments, one party, except a
government entity, to pay to the other party, or to the other
party’s attorney, whatever amount is reasonably necessary for
attorney’s fees and for the cost of maintaining or defending the
proceeding during the pendency of the proceeding.

(b) Whether one party shall be ordered to pay attorney’s fees
and costs for another party, and what amount shall be paid, shall
be determined based upon (1) the respective incomes and needs
of the parties, and (2) any factors affecting the parties’ respective
abilities to pay. A party who lacks the financial ability to hire an
attorney may request, as an in pro per litigant, that the court order
the other party, if that other party has the financial ability, to pay
a reasonable amount to allow the unrepresented party to retain an
attorney in a timely manner before proceedings in the matter go
forward.

(c) Attorney’s fees and costs within this section may be
awarded for legal services rendered or costs incurred before or
after the commencement of the proceeding.

(d) The court shall augment or modify the original award for
attorney’s fees and costs as may be reasonably necessary for the
prosecution or defense of a proceeding described in subdivision
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(@), or any proceeding related thereto, including after any appeal
has been concluded.

(e) Except as provided in subdivision (f), an application for a
temporary order making, augmenting, or modifying an award of
attorney’s fees, including a reasonable retainer to hire an
attorney, or costs, or both, shall be made by motion on notice or
by an order to show cause during the pendency of any proceeding
described in subdivision (a).

(f) The court shall rule on an application for fees under this
section within 15 days of the hearing on the motion or order to
show cause. An order described in subdivision (a) may be made
without notice by an oral motion in open court at either of the
following times:

(1) At the time of the hearing of the cause on the merits.

(2) At any time before entry of judgment against a party
whose default has been entered pursuant to Section 585 or 586 of
the Code of Civil Procedure. The court shall rule on any motion
made pursuant to this subdivision within 15 days and prior to the
entry of any judgment.

SEC. 161. Section 9201 of the Family Code is amended to
read:

9201. (a) Except as otherwise permitted or required by
statute, neither the department nor a licensed adoption agency
shall release information that would identify persons who
receive, or have received, adoption services.

(b) Employees of the department and licensed adoption
agencies shall release to the department at Sacramento any
requested information, including identifying information, for the
purposes of recordkeeping and monitoring, evaluation, and
regulation of the provision of adoption services.

(c) Prior to the placement of a child for adoption, the
department or licensed adoption agency may, upon the written
request of both a birth and a prospective adoptive parent, arrange
for contact between these birth and prospective adoptive parents
that may include the sharing of identifying information regarding
these parents.

(d) The department and any licensed adoption agency may,
upon written authorization for the release of specified
information by the subject of that information, share information
regarding a prospective adoptive parent or birth parent with other
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social service agencies, including the department and other
licensed adoption agencies, or providers of health care as defined
in Section 56.05 of the Civil Code.

(e) Notwithstanding any other law, the department and any
licensed adoption agency may furnish information relating to an
adoption petition or to a child in the custody of the department or
any licensed adoption agency to the juvenile court, county
welfare department, public welfare agency, private welfare
agency licensed by the department, provider of foster care
services, potential adoptive parent, or provider of health care as
defined in Section 56.05 of the Civil Code, if it is believed the
child’s welfare will be promoted thereby.

(f) The department and any licensed adoption agency may
make adoption case records, including identifying information,
available for research purposes, provided that the research will
not result in the disclosure of the identity of the child or the
parties to the adoption to anyone other than the entity conducting
the research.

SEC. 162. Section 687 of the Financial Code is amended to
read:

687. (a) For purposes of Section 316 of the Corporations
Code, to the extent that the making by a bank or by any
majority-owned subsidiary of a bank of a distribution to any
shareholder of the bank is contrary to any provision of Article 3
(commencing with Section 640), the making of the distribution
shall, to that extent, be deemed to be contrary to the provisions of
Section 500 of the Corporations Code.

(b) The commissioner may, in the name of the people of this
state, bring or intervene in an action under Section 316 of the
Corporations Code for the benefit of a bank against any or all of
the directors of the bank or of any majority-owned subsidiary of
the bank on account of the making of a distribution to any
shareholder of the bank contrary to any provision of Article 3
(commencing with Section 640) or any provision of Sections
501, 502, and 503 of the Corporations Code, to the same extent
as a creditor of the bank who did not consent to the illegal
distribution and who had a valid claim against the bank that arose
prior to the time of the illegal distribution and exceeded the
amount of the illegal distribution, may bring the action in the
name of the bank.
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(c) As an alternative to the action provided for in subdivision
(b), the commissioner may levy a civil penalty against the bank
pursuant to Section 216.3.

SEC. 163. Section 1800 of the Financial Code is amended to
read:

1800. (a) It is the intent of the Legislature in enacting this
chapter to protect the people of this state from being victimized
by unscrupulous practices by persons receiving money for
transmission to foreign countries and to establish a minimum
level of fiscal responsibility and corporate integrity for all entities
engaging in the business of receiving money for transmission to
foreign countries without regard to the method of transmission.

(b) The Legislature finds and declares that California has a
large and diverse population, many of whom are concerned with
the financial plight of people remaining in the countries that they
left. Many of these people are not familiar with the varied and
intricate financial systems of this state and due to language
barriers and other obstacles do not have access to entities
offering legitimate money transmission services. In an effort to
transmit money to their friends and relatives, these persons give
their money to persons under the precept that the money or its
equivalent will be immediately transmitted to the designated
foreign country. The money is frequently misappropriated or
never transmitted. The victims of these practices are generally
not aware of the law enforcement services available to help them,
thus this unlawful conduct goes unreported.

SEC. 164. Section 5303 of the Financial Code is amended to
read:

5303. Any officer, director, employee, or agent of any
association who (a) willfully makes or knowingly concurs in the
making or publishing of a false or untrue material entry in any
book, record, report, statement concerning the business or affairs
of the association, or statement of condition or in connection with
any transaction of the association, with intent to deceive any
officer or director thereof, or with intent to deceive any agency or
examiner, whether private or public, employed or lawfully
appointed to examine into the association’s condition or to
examine into any of the association’s affairs or transactions, or
with intent to deceive any public officer, office, or board to
which the association is required by law to report or that has
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authority by law to examine into the association’s affairs or
transactions, (b) with like intent, willfully omits to make a
material new entry of any matter particularly pertaining to the
business, property, condition, affairs, transactions, assets, or
accounts of the association in any appropriate book, record,
report, or statement of the association, which entry is required to
be made by law or generally accepted accounting principles
applicable to a savings institution, or (c) with like intent,
willfully alters, abstracts, conceals, refuses to allow to be
inspected by the commissioner or the commissioner’s deputies or
examiners, or destroys any books, records, reports, or statements
of the association made, written, or kept, or required to be made,
written, or kept by him or her or under his or her direction, shall
be punished by a fine of not more than one million dollars
($1,000,000), by imprisonment in the state prison for two, three,
or four years, or by both that fine and imprisonment.

SEC. 165. Section 6503 of the Financial Code is amended to
read:

6503. (a) No association or subsidiary thereof, without the
prior written consent of the commissioner, shall enter into either
of the following:

(1) Any transaction or modification of any transaction with an
affiliated person to buy, lease, or sell real or personal property, or
take that property by gift.

(2) Any consulting contracts or contracts for services with an
affiliated person.

(b) As a condition to approving a transaction specified in
subdivision (a), the commissioner shall make both of the
following findings:

(1) The terms of the transaction are fair to, and in the best
interests of, the savings association or subsidiary. In the case of
real or personal property transactions, this finding shall be
supported by an appraisal not prepared by an affiliated person or
employee of the association or subsidiary.

(2) The transaction was approved in advance by a resolution
duly adopted with full disclosure by at least a majority, with no
director having an interest in the transaction voting, of the entire
board of directors of the association or subsidiary, or
alternatively, by a majority of the total votes eligible to be cast by
the voting members or stockholders of the association at a
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meeting called for that purpose, with no votes cast by proxies not
solicited for that purpose. For purposes of this subdivision, “full
disclosure” shall include, but not be limited to, (A) the affiliated
person’s source of financing for any real property involved in the
transaction and (B) whether the association or any subsidiary
thereof has a deposit relationship with any financial institution or
holding company or affiliate thereof providing the financing.

SEC. 166. Section 7263 of the Financial Code is amended to
read:

7263. Bonds of any other political subdivision, public
corporation, or district of the State of California (herein referred
to generally as public corporations) having the power, without
limit as to rate or amount, to levy taxes to pay the principal and
interest of those bonds upon all property within its boundaries
subject to taxation by the public corporation, if the net direct debt
of that public corporation together with its net overlapping debt
does not exceed 25 percent of the assessed valuation of the
taxable property within its boundaries according to the last
official equalized county assessment roll.

SEC. 167. Section 7273 of the Financial Code is amended to
read:

7273. Fixed interest railroad bonds meeting the requirements
of subdivisions (a) and (b), bonds secured by a mortgage on
jointly operated railroad facilities meeting the requirements of
subdivision (c), and railroad equipment trust certificates meeting
the requirements of subdivision (d), as follows:

(@) The railroad bonds are issued by or are assumed,
guaranteed, or provision is made unconditionally for the payment
of principal and interest on specified dates, by a solvent railroad
company:

(1) That operates at least 500 miles of standard gauge road
within the continental United States and that has had average
annual operating revenues of at least ten million dollars
($10,000,000) during the five years next preceding the
investment.

(2) Whose average annual balance of income available for
fixed charges for the last 15 years for which the necessary
statistical data are available, when divided by an amount equal to
its fixed charges for the last fiscal year, shall produce a quotient
that is at least 15 percent higher than the quotient obtained by
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dividing the average annual balance of income available for fixed
charges of all class 1 railroads for the same 15-year period by an
amount equal to the fixed charges of all class 1 railroads for the
last year in the period.

(3) Whose average “balance of net income” (computed by
deducting the sum of its fixed charges and contingent interest
charges for the latest fiscal year from the average annual balance
available for fixed charges for the latest 15 years for which the
necessary statistical data are available) when divided by its
average annual railroad operating income for the same 15-year
period, shall produce a quotient at least 15 percent greater than
the quotient obtained by dividing the average balance of income
of all class 1 railroads, computed in the same manner, by the
average annual railway operating income of all class 1 railroads
for the same 15-year period.

(4) Whose average balance of income available for fixed
charges for the last three fiscal years preceding the investment, or
for the lesser number of fiscal years that may have elapsed since
December 31, 1946, has not been less than one and one-half
times its fixed charges for the last fiscal year.

(b) The railroad bonds are secured by any of the following:

(1) A mortgage, either direct or collateral, that shall be a first
mortgage on not less than 75 percent of the mileage subject to the
mortgage.

(2) A first mortgage on terminal properties comprising the
company’s principal freight or passenger terminal in a city of not
less than 250,000 population according to the latest federal or
state census.

(3) A refunding mortgage on not less than 75 percent of the
railroad mileage owned or operated by the issuing company
under which bonds may be issued for retirement or refunding of
all debts secured by prior liens on all or any part of the property,
other than liens on equipment, subject to the mortgage, if the
amount of debt senior to the refunding mortgage is not more than
50 percent of the sum of all senior debt and the refunding
mortgage or if underlying mortgage bonds in an amount equal to
at least 50 percent of the debt outstanding under the refunding
mortgage are pledged as security under that refunding mortgage.

(4) A first mortgage on railroad property leased to and
operated by the company if the lease extends beyond the maturity
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date of the bonds and the company has guaranteed, assumed, or
committed itself under the terms of the lease to pay principal and
interest on the bonds.

(c) Bonds secured by a mortgage on jointly operated railroad
facilities shall be secured by a first mortgage on a terminal,
depot, tunnel, or bridge used by or leased to two or more
railroads that have jointly and severally agreed unconditionally to
pay the interest and principal payment, one of which railroads
shall meet the requirements set forth in subdivision (a).

(d) Railroad equipment trust certificates shall be issued by a
solvent class 1 railroad whose average balance of income
available for fixed charges for the last three fiscal years
preceding the investment, or for the lesser number of fiscal years
that may have elapsed since December 31, 1946, shall be not less
than one and one-half times its fixed charges for the last fiscal
year. Those certificates shall be issued to provide funds for the
construction or acquisition of new standard gauge railroad
equipment made with the approval of the Interstate Commerce
Commission and secured by an equipment trust, lease,
conditional sales contract, or first lien on the equipment. The
aggregate principal amount of the obligations shall not exceed 80
percent of the purchase price of the equipment and the
certificates shall mature within 15 years of the date of issuance in
equal annual, semiannual, or monthly installments, beginning not
later than one year after the date of issuance.

(e) As used in this section, “balance of income available for
fixed charges,” “fixed charges,” “contingent interest,” and
“railway operating income” shall have the same meaning as in
the accounting reports filed by common carriers by rail pursuant
to regulations of the Interstate Commerce Commission, except
that “balance of income available for payment of fixed charges”
shall be computed before deduction of federal income of excess
profits taxes, and “fixed charges” and *“contingent interest” of the
railroad shall be those charges existing as of the time the
computation is made, excluding charges with respect to debt that
has been retired or will be retired within six months and for the
payment of which funds have been or are contemporaneously
being set aside in trust but including charges with respect to new
debt issued or in the process of being issued.
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SEC. 168. Section 7274 of the Financial Code is amended to
read:

7274. Bonds and debentures of gas, electric, or gas and
electric companies meeting the requirements of subdivision (a),
bonds and debentures of telephone companies meeting the
requirements of subdivision (b), and the bonds and debentures of
water companies meeting the requirements of subdivision (c), as
follows:

(@) Bonds or debentures of gas, electric, or gas and electric
companies shall be of an issue that originally amounted to not
less than one million dollars ($1,000,000) and, if bonds, be
secured by a mortgage on substantially all of its physical
property, and, if debentures, shall be issued by a company
substantially all of whose physical property is free of mortgage
and shall carry a covenant to be secured equally with any
mortgage indebtedness, except a purchase money mortgage,
subsequently issued, and both bonds and debentures shall be
issued by a public utility corporation, which does all of the
following:

(1) Derives more than 50 percent of its gross operating
revenue from the business of supplying electricity, artificial gas,
or natural gas or all or any of these services, and at least 80
percent of its gross operating revenue from all or any of the
public utility businesses enumerated in this section.

(2) Has a gross operating revenue of not less than seven
million five hundred thousand dollars ($7,500,000) for its most
recent fiscal year.

(3) Has a funded debt not exceeding two-thirds of the value of
its physical property as shown by the books of the corporation or
by a statement of a certified public accountant issued within one
year, which statement may be based upon the books of the
corporation, less the amount of any reserves for depreciation,
retirement, or amortization of the physical property. Physical
property of a corporation shall include the physical property of a
subsidiary corporation if the corporation owns not less than 90
percent of the outstanding voting shares of the subsidiary
corporation.

(4) Has had earnings, including earnings of subsidiaries
mentioned in paragraph (3), available for interest payments,
before deduction of state and federal taxes imposed on or
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measured by income or profits, during four of the five most
recent fiscal years and during the most recent fiscal year equal to
at least twice the existing annual interest charges on the
corporation’s total funded debt during those respective fiscal
years.

(b) Bonds or debentures of telephone companies shall be of an
issue originally amounting to at least one million dollars
($1,000,000) and, if bonds, secured by a mortgage on
substantially all of the physical property of the company, and, if
debentures, be issued by a company substantially all of whose
physical property is free of mortgage and shall carry a covenant
to be secured equally with any mortgage indebtedness, except a
purchase money mortgage, subsequently issued, and both bonds
and debentures shall be issued by a company subject to the
following:

(1) The company has during its last fiscal year had gross
revenues of at least seven million five hundred thousand dollars
($7,500,000), more than 50 percent of which was derived from
owned properties used in furnishing telephone and other
communication services and at least 80 percent of its gross
revenues from all or any of the public utility businesses
enumerated in this section.

(2) The funded debt does not exceed two-thirds of the value of
its physical property as shown by the books of the corporation or
by a statement of a certified public accountant issued within one
year, which statement may be based upon the books of the
corporation, less the amount of any reserves shown on the
statement for depreciation, retirement, or amortization as the
physical property. Physical property of a corporation shall
include the physical property of a subsidiary corporation if the
corporation owns not less than 90 percent of the outstanding
voting shares of the subsidiary corporation.

(3) For four of the five most recent fiscal years and for the last
fiscal year has had earnings, including earnings of subsidiaries
mentioned in paragraph (2), available for the payment of interest
charges, before deduction of state and federal taxes imposed on
or measured by income or profits, at least equal to twice the
interest charges on the company’s total funded debt during those
respective fiscal years.
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(c) Water company bonds or debentures shall be of an issue
originally amounting to at least one million dollars ($1,000,000)
and, if bonds, secured by a first mortgage on the company’s
property, and, if debentures, issued by a company substantially
all of whose property is free of mortgage and carry a covenant to
be secured equally with any mortgage indebtedness, except a
purchase money mortgage, subsequently issued, and both bonds
and debentures shall be issued by a company subject to the
following:

(1) The company is the supplier of substantially all water for
domestic use in a community or communities having a
population of not less than 25,000.

(2) The funded debt of the company does not exceed
two-thirds of the value of its physical property as shown by the
published statement of the company for its next preceding fiscal
period, less the amount of any reserves shown for depreciation,
retirement, or amortization of the physical property. Physical
property of a corporation shall include the physical property of a
subsidiary corporation if the corporation owns not less than 90
percent of the outstanding voting shares of the subsidiary
corporation.

(3) For four out of the five most recent fiscal years and for the
most recent fiscal year has had earnings, including those of
subsidiaries mentioned in paragraph (2), available for the
payment of interest charges, before deduction of state and federal
taxes imposed on or measured by income or profits, of at least
one and one-half times the interest charges on the company’s
total funded debt during those respective fiscal years.

SEC. 169. Section 7509 of the Financial Code is amended to
read:

7509. (a) (1) At the time of origination, a real estate loan
may not exceed 100 percent of the market value of security
property. An association shall, by vote of its board of directors,
establish maximum loan-to-value ratios for loans made on the
security of real estate, and the resolution adopting those ratios
shall be included in the minutes of the directors’ meeting. Home
loans, as defined in Section 7504, made on the combined security
of real estate and savings accounts may be made in excess of the
maximum loan-to-value ratios adopted pursuant to this
subdivision with the excess secured by the savings account.
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(2) However, for loans originated in excess of 90 percent of
the initial appraised value of the security property, the savings
account shall consist only of funds belonging to the borrower, the
borrower’s family, or the borrower’s employer, and the loans
shall not exceed the appraised value of the real estate.

(b) With respect to home loans originated or refinanced in
excess of 90 percent of the appraised value of the security
property, that part of the unpaid balance that exceeds 80 percent
of the property value shall be insured or guaranteed by a
mortgage insurance company that the Federal Home Loan
Mortgage Corporation has determined to be a “qualified private
insurer.”

(c) With respect to all other loans on the security of real estate
originated in excess of 90 percent of the appraised value of the
security property, an association’s board of directors shall
approve each of these loans prior to its origination and that
approval shall be recorded in the minutes of its meeting.

(d) An association shall not make a loan secured by
unimproved real property if the loan-to-value ratio would exceed
80 percent of the appraised value of the unimproved real property
securing the loan.

e In determining compliance with maximum
loan-to-value-ratio limitations for real estate loans, at the time of
making a loan, an association shall add together the unpaid
amount, or in the case of a line-of-credit loan, the approved credit
limit, of all recorded loans secured by prior mortgages, liens, or
other encumbrances on the security property that would have
priority over the association’s lien, and shall not make the loan
unless the total amount of those loans, including the loan to be
made but excluding loans that will be paid off out of the proceeds
of the new loan, does not exceed the applicable maximum
loan-to-value-ratio limitations prescribed in this subdivision. In
determining the value of the real estate security, an association
shall use the current appraised value of the security property,
which may include any expected value of improvements to be
financed.

(F) “Value” for a real estate loan means the market value of the
real estate.

SEC. 170. Section 7600 of the Financial Code is amended to
read:

97



—211— SB 1852

7600. In the case of any investment made by an association in
a real estate loan, in the event all or part of the ownership of the
real estate security becomes vested in a person other than the
party or parties originally executing the security instruments and
if there is not an agreement in writing to the contrary, an
association may, without notice to the party or parties, deal with
a successor in interest to the mortgage and debt in the same
manner as with the original party or parties, and may forbear to
sue or may extend time for payment of or otherwise modify the
terms of the debt, without discharging or in any way affecting the
original liability of the party or parties or their debt.

SEC. 171. Section 12100 of the Financial Code is amended to
read:

12100. This division does not apply to any of the following:

(@) Any person, or his or her authorized agent, doing business
under license and authority of the Commissioner of Financial
Institutions under Division 1 (commencing with Section 99) or
under any law of this state or of the United States relating to
banks, trust companies, building or savings associations,
industrial loan companies, personal property brokers, credit
unions, title insurance companies or underwritten title
companies, as defined in Section 12402 of the Insurance Code,
escrow agents subject to Division 6 (commencing with Section
17000), or finance lenders subject to Division 9 (commencing
with Section 22000).

(b) (1) Any person licensed under Chapter 14A (commencing
with Section 1851) of Division 1 or any agent of the person,
when selling any traveler’s check, as defined in Section 1852,
which is issued by the person.

(2) Any person licensed under Division 16 (commencing with
Section 33000) or any agent of the person, when selling any
payment instrument, as defined in Section 33059, which is issued
by the person.

(c) The services of a person licensed to practice law in this
state, when the person renders services in the course of his or her
practice as an attorney-at-law, and the fees and disbursements of
the person, whether paid by the debtor or other person, are not
charges or costs and expenses regulated by or subject to the
limitations of this chapter. These fees and disbursements shall
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not be shared, directly or indirectly, with the prorater or check
seller.

(d) Any transaction in which money or other property is paid
to a “joint control agent” for disbursal or use in payment of the
cost of labor, materials, services, permits, fees, or other items of
expense incurred in construction of improvements upon real
property.

(e) A merchant-owned credit or creditors association, or a
member-owned, member-controlled, or member-directed
association whose principal function is that of servicing the
community as a reporting agency.

() Any agency or service subject to Title 2.91 (commencing
with Section 1812.500) of Part 4 of Division 3 of the Civil Code,
when providing services under that title.

(g) Any person licensed under Part 1 (commencing with
Section 10000) of Division 4 of the Business and Professions
Code, when acting in any capacity for which he or she is licensed
under that part.

(h) A common law or statutory assignment for the benefit of
creditors or the operation or liquidation of property or a business
enterprise under supervision of a creditor’s committee.

(i) The services of a person licensed as a certified public
accountant or a public accountant in this state, when the person
renders services in the course of his or her practice as a certified
public accountant or a public accountant, and the fees and
disbursements of the person, whether paid by the debtor or other
person, are not charges or costs and expenses regulated by or
subject to the limitations of this chapter. These fees and
disbursements shall not be shared, directly or indirectly, with the
prorater or check seller.

(1) Any person licensed under Chapter 14 (commencing with
Section 1800) of Division 1 or any agent of the person, when
selling any check or draft that is drawn by the person and is of
the type described in paragraph (3) of subdivision (a) of Section
1800.5.

(k) Any group of banks each of which is organized under the
laws of a nation other than the United States and one or more of
which are licensed by the Commissioner of Financial Institutions
under Article 3 (commencing with Section 1750) of Chapter 13.5
of Division 1, or any agent of the group, when selling any foreign
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currency traveler’s check, as defined in Section 1852, issued by
the group. Each bank that is a member of the group is jointly and
severally liable to pay the foreign currency traveler’s check.

() Any transaction of the type described in Section 1854.1.

SEC. 172. Section 14402 of the Financial Code is amended to
read:

14402. Every credit union may purchase and hold, either
individually or jointly with other credit unions or affiliated
organizations, a lot and building to be employed principally for
the transaction of business, and to provide for future expansion of
the facilities of those organizations. Any excess space that is not
occupied by the organizations purchasing and holding the
building may be leased to the public. The lot and building may be
sold if all the holders of the property join in its sale.

SEC. 173. Section 18062 of the Financial Code is amended to
read:

18062. An industrial loan company shall not use any
advertisement after its use has been disapproved by the
commissioner and the industrial loan company has been notified
in writing of the disapproval. Commencing July 1, 1990, the
commissioner may require a company to obtain written or oral
approval of any advertisement for investment or thrift certificates
prior to publication thereof in order to avoid false, misleading, or
deceptive advertising.

SEC. 174. Section 18415.3 of the Financial Code is amended
to read:

18415.3. (a) Whenever the net worth of an industrial loan
company, exclusive of its good will, is less than 90 percent of the
aggregate sum of its outstanding investment certificates,
exclusive of those hypothecated with the company issuing them,
divided by the fraction that is its investment certificates ratio
permitted by the commissioner, the commissioner shall by
written order direct the company to make good the alleged
deficiency of net worth. Pursuant to the commissioner’s orders,
the company’s net worth shall be at least 100 percent of the
aggregate sum of its outstanding investment certificates,
exclusive of those hypothecated with the company issuing them,
divided by the fraction that is its investment certificates ratio
permitted by the commissioner.
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(b) If the company fails to cure the alleged deficiency of net
worth within the commissioner’s specified time, not to exceed
120 days, the commissioner may take possession of the
company’s property and business. If the alleged deficiency is not
cured within 120 days of the order, the commissioner shall take
possession of the company’s property and business.

SEC. 175. Section 21050 of the Financial Code is amended to
read:

21050. This division does not apply to any of the following:

(@) Any corporation organized for the purpose of securing
credit from any federal intermediate credit bank organized and
existing pursuant to the provisions of an act of Congress entitled
“Agricultural Credits Act of 1923.”

(b) Any nonprofit cooperative corporation or association with
or without capital stock, organized or existing pursuant to
Chapter 1 (commencing with Section 54001) of Division 20 of
the Food and Agricultural Code.

(c) Any person, corporation, association, syndicate, joint stock
company, or partnership, engaged exclusively in the business of
marketing agricultural, horticultural, viticultural, dairy, livestock,
poultry, and bee products on a cooperative nonprofit basis.

SEC. 176. Section 22304 of the Financial Code is amended to
read:

22304. As an alternative to the charges authorized by Section
22303, a licensee may contract for and receive charges at the
greater of the following:

(@) A rate not exceeding 1.6 percent per month on the unpaid
principal balance.

(b) A rate not exceeding five-sixths of 1 percent per month
plus a percentage per month equal to one-twelfth of the annual
rate prevailing on the 25th day of the second month of the quarter
preceding the quarter in which the loan is made, as established by
the Federal Reserve Bank of San Francisco, on advances to
member banks under Sections 13 and 13a of the Federal Reserve
Act, as now in effect or hereafter from time to time amended, or
if there is no single determinable rate for advances, the closest
counterpart of this rate as shall be determined by the
Commissioner of Financial Institutions. Charges shall be
calculated on the unpaid principal balance.
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(c) This section does not apply to any loan of a bona fide
principal amount of two thousand five hundred dollars ($2,500)
or more as determined in accordance with Section 22251.

SEC. 177. Section 854 of the Fish and Game Code is
amended to read:

854. Notwithstanding Section 18932 of the Government
Code, the minimum age limit for appointment to the position of
fish and game warden of the Department of Fish and Game shall
be 18 years. Any examination for the position of warden shall
require a demonstration of the physical ability to effectively carry
out the duties and responsibilities of the position in a manner that
would not inordinately endanger the health or safety of any
warden or the health and safety of others.

SEC. 178. Section 1122 of the Fish and Game Code is
amended to read:

1122. Any claim for damages arising against the state under
Section 1121 shall be presented to the California Victim
Compensation and Government Claims Board in accordance with
Section 905.2 of the Government Code, and if not covered by
insurance provided pursuant to Section 1121, the claim shall be
payable only out of funds appropriated by the Legislature for that
purpose. If the state elects to insure its liability under Section
1121, the California Victim Compensation and Government
Claims Board may automatically deny the claim.

SEC. 179. Section 2120 of the Fish and Game Code is
amended to read:

2120. (a) The commission, in cooperation with the
Department of Food and Agriculture, shall adopt regulations
governing both (1) the entry, importation, possession,
transportation, keeping, confinement, or release of any and all
wild animals that will be or that have been imported into this
state pursuant to this chapter, and (2) the possession of all other
wild animals. The regulations shall be designed to prevent
damage to the native wildlife or agricultural interests of this state
resulting from the existence at large of these wild animals, and to
provide for the welfare of wild animals.

(b) The regulations shall also include criteria for all of the
following:

(1) The receiving, processing, and issuing of a permit and
conducting inspections.
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(2) Contracting out inspection activities.

(3) Responding to public reports and complaints.

(4) The notification of the revocation, termination, or denial of
permits, and related appeals.

(5) The method by which the department determines that the
breeding of wild animals pursuant to a single event breeding
permit for exhibitor or a breeding permit is necessary and will
not result in unneeded or uncared for animals, and the means by
which the criteria will be implemented and enforced.

(6) How a responding agency will respond to an escape of a
wild animal. This shall include, but not be limited to, the
establishment of guidelines for the safe recapture of the wild
animal and procedures outlining when lethal force would be used
to recapture the wild animal.

(c) These regulations shall be developed and adopted by the
commission on or before January 1, 2007.

SEC. 180. Section 2125 of the Fish and Game Code is
amended to read:

2125. (a) In addition to any other penalty provided by law,
any person who violates this chapter or any regulations
implementing this chapter, is subject to a civil penalty of not less
than five hundred dollars ($500) nor more than ten thousand
dollars ($10,000) for each violation. Except as otherwise
provided, any violation of this chapter or of any regulations
implementing this chapter is a misdemeanor punishable by
imprisonment in a county jail for not more than six months, or by
a fine of not more than one thousand dollars ($1,000).

(b) The Attorney General, or the city attorney of the city or the
district attorney or county counsel of the county in which a
violation of this article occurs, may bring a civil action to recover
the civil penalty in subdivision (a) and the costs of seizing and
holding the animal listed in Section 2118, except to the extent
that those costs have already been collected as provided by
subdivision (d). The civil action shall be brought in the county in
which the violation occurs and any penalty imposed shall be
transferred to the Controller for deposit in the Fish and Game
Preservation Fund in accordance with Section 13001.

(c) In an action brought under this section, in addition to the
penalty specified in subdivision (a), the reasonable costs of
investigation, reasonable attorney’s fees, and reasonable expert
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witness’ fees may also be recovered and those amounts shall be
credited to the same operating funds as those from which the
expenditures for those purposes were derived.

(d) (1) If an animal is confiscated because the animal was
kept in contravention of this chapter or any implementing
regulations, the person claiming the animal shall pay to the
department or the new custodian of the animal an amount
sufficient to cover all reasonable expenses expected to be
incurred in caring for and providing for the animal for at least 30
days, including, but not limited to, the estimated cost of food,
medical care, and housing.

(2) If the person claiming the animal fails to comply with the
terms of his or her permit and to regain possession of the animal
by the expiration of the first 30-day period, the department may
euthanize the animal or place the animal with an appropriate wild
animal facility at the end of the 30 days, unless the person
claiming the animal pays all reasonable costs of caring for the
animal for a second 30-day period before the expiration of the
first 30-day period. If the permittee is still not in compliance with
the terms of the permit at the end of the second 30-day period,
the department may euthanize the animal or place the animal in
an appropriate wild animal facility.

(3) The amount of the payments described in paragraphs (1)
and (2) shall be determined by the department, and shall be based
on the current reasonable costs to feed, provide medical care for,
and house the animal. If the person claiming the animal complies
with the terms of his or her permit and regains possession of the
animal, any unused portion of the payments required pursuant to
paragraphs (1) and (2) shall be returned to the person claiming
the animal no later than 90 days after the date on which the
person regains possession of the animal.

SEC. 181. Section 2127 of the Fish and Game Code is
amended to read:

2127. (a) The department may reimburse eligible local
entities, pursuant to a memorandum of understanding entered
into pursuant to this section, for costs incurred by the eligible
local entities in the administration and enforcement of any
provision concerning the possession of, handling of, care for, or
holding facilities provided for, a wild animal designated pursuant
to Section 2118.
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(b) The department may enter into memoranda of
understanding with eligible local entities for the administration
and enforcement of any provision concerning the possession of,
handling of, care for, or holding facilities provided for, a wild
animal designated pursuant to Section 2118, or a cat specified in
Section 3005.9.

(c) The Fish and Game Commission shall adopt regulations
that establish specific criteria an eligible local entity shall meet in
order to qualify as an eligible local entity.

(d) For the purposes of this division, “eligible local entity”
means a county, local animal control officer, local humane
society official, educational institution, or trained private
individual that enters into a memorandum of understanding with
the department pursuant to this section.

SEC. 182. Section 2150.4 of the Fish and Game Code is
amended to read:

2150.4. (a) Consistent with Section 3005.91, the department
or an eligible local entity shall inspect the wild animal facilities,
as determined by the director’s advisory committee, of each
person holding a permit issued pursuant to Section 2150
authorizing the possession of a wild animal.

(b) In addition to the inspections specified in subdivision (a),
the department or an eligible local entity, pursuant to the
regulations of the commission, may inspect the facilities and care
provided for the wild animal of any person holding a permit
issued pursuant to Section 2150 for the purpose of determining
whether the animal is being cared for in accordance with all
applicable statutes and regulations. The department shall collect
an inspection fee, in an amount determined by the department
pursuant to Section 2150.2.

(c) No later than January 1, 2007, the department, in
cooperation with the committee created pursuant to Section
2150.3, shall develop, implement, and enter into memorandums
of understanding with eligible local entities if the department
elects not to inspect every wild animal facility pursuant to
subdivisions (a) and (b). Eligible local entities shall meet the
criteria established in regulations adopted pursuant to subdivision
(b) of Section 2157.

SEC. 183. Section 2765 of the Fish and Game Code is
amended to read:
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2765. The California Water Commission, in any
recommendation it may make to the Congress of the United
States on funding for water projects, shall include
recommendations for studies, programs, and facilities necessary
to correct fish and wildlife problems caused, fully or partially, by
federal water facilities and operation, including, but not limited
to, all of the following:

(@) The Red Bluff Dam.

(b) The Trinity and Lewiston Dams.

(c) The facilities necessary to protect wildlife areas in the
Suisun Marsh and the Sacramento-San Joaquin Delta from
adverse water quality effects caused by the federal Central Valley
Project.

(d) The Kesterson Reservoir and the San Luis Drain.

SEC. 184. Section 4190 of the Fish and Game Code is
amended to read:

4190. The department shall tag, brand, or otherwise identify
in a persistent and distinctive manner any large depredatory
mammal relocated by, or relocated with the approval of, the
department for game management purposes.

SEC. 185. Section 5653 of the Fish and Game Code is
amended to read:

5653. (a) The use of any vacuum or suction dredge
equipment by any person in any river, stream, or lake of this state
is prohibited, except as authorized under a permit issued to that
person by the department in compliance with the regulations
adopted pursuant to Section 5653.9. Before any person uses any
vacuum or suction dredge equipment in any river, stream, or lake
of this state, that person shall submit an application for a permit
for a vacuum or suction dredge to the department, specifying the
type and size of equipment to be used and other information as
the department may require.

(b) Under the regulations adopted pursuant to Section 5653.9,
the department shall designate waters or areas wherein vacuum
or suction dredges may be used pursuant to a permit, waters or
areas closed to those dredges, the maximum size of those dredges
that may be used, and the time of year when those dredges may
be used. If the department determines, pursuant to the regulations
adopted pursuant to Section 5653.9, that the operation will not be
deleterious to fish, it shall issue a permit to the applicant. If any
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person operates any equipment other than that authorized by the
permit or conducts the operation in any waters or area or at any
time that is not authorized by the permit, or if any person
conducts the operation without securing the permit, that person is
guilty of a misdemeanor.

(c) The department shall issue a permit upon the payment, in
the case of a resident, of a base fee of twenty-five dollars ($25),
as adjusted under Section 713, when an onsite investigation of
the project size is not deemed necessary by the department, and a
base fee of one hundred thirty dollars ($130), as adjusted under
Section 713, when the department deems that an onsite
investigation is necessary. In the case of a nonresident, the base
fee shall be one hundred dollars ($100), as adjusted under
Section 713, when an onsite investigation is not deemed
necessary, and a base fee of two hundred twenty dollars ($220),
as adjusted under Section 713, when an onsite investigation is
deemed necessary.

(d) It is unlawful to possess a vacuum or suction dredge in
areas, or in or within 100 yards of waters, that are closed to the
use of vacuum or suction dredges.

SEC. 186. Section 8277 of the Fish and Game Code is
amended to read:

8277. (a) The director may extend the Dungeness crab
season in any district or part thereof.

(b) Before extending the Dungeness crab season, the director
shall consider written findings of the department regarding the
state of the Dungeness crab resource in the district, or part
thereof, which consider, but are not limited to, population and
maturity. The director may extend the season only if the written
findings do not conclude that the extension will damage the
Dungeness crab resource.

(c) The director shall not extend the Dungeness crab season
past August 31 in a district, or part thereof, north of the southern
boundary of Mendocino County or past July 31 in a district, or
part thereof, south of Mendocino County. The director shall order
closure of the season at any time during the extension period if
the director determines that further fishing will damage the
Dungeness crab resource.

SEC. 187. Section 8278 of the Fish and Game Code is
amended to read:
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8278. (a) Except as otherwise provided, no Dungeness crab
less than six and one-quarter (6%,) inches in breadth, and no
female Dungeness crab, may be taken, possessed, bought, or
sold, except that not more than 1 percent in number of any load
or lot of Dungeness crabs may be less than six and one-quarter
(6%,) inches in breadth but not less than five and three-quarters
(5%,) inches in breadth.

(b) Dungeness crab shall be measured by the shortest distance
through the body from edge of shell to edge of shell directly from
front of points (lateral spines).

SEC. 188. Section 8494 of the Fish and Game Code is
amended to read:

8494. (a) Commencing April 1, 2006, any vessel using
bottom trawl gear in state-managed halibut fisheries, as described
in subdivision (a) of Section 8841, shall possess a valid
California halibut bottom trawl permit that has not been
suspended or revoked and that is issued by the department
authorizing the use of trawl gear by that vessel for the take of
California halibut.

(b) A California halibut bottom trawl vessel permit shall be
issued annually, commencing with the 2006 permit year.
Commencing with the 2007-08 season, in order to be eligible for
that permit, an applicant shall have been issued a California
halibut bottom trawl vessel permit in the immediately preceding
permit year.

(c) The department shall not issue a California halibut bottom
trawl vessel permit pursuant to this section for use in the
California halibut fishery unless that vessel has landed a
minimum of 200 pounds of California halibut and reported that
landing on fish landing receipts as being caught with bottom
trawl gear in at least one of the following:

(1) At least two of the calendar years 1995 to 2003, inclusive.

(2) At least one of the calendar years 1995 to 2003, inclusive,
and from January 1, 2004, to February 19, 2004, inclusive.

(d) Permits issued pursuant to this section may be transferred
only if at least one of the following occur:

(1) The commission adopts a restricted access program for the
fishery that is consistent with the commission’s policies
regarding restricted access to commercial fisheries.
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(2) Prior to the implementation of a restricted access program,
the permit is transferred to another vessel owned by the same
permitholder of equal or less capacity, as determined by the
department, and if the originally permitted vessel was lost,
stolen, destroyed, or suffered a major irreparable mechanical
breakdown. The department may not issue a permit for a
replacement vessel if the department determines that the
originally permitted vessel was fraudulently reported as lost,
stolen, destroyed, or damaged. Only the permitholder at the time
of the loss, theft, destruction, or irreparable mechanical
breakdown of a vessel may apply to transfer the vessel permit.
Evidence that a vessel is lost, stolen, or destroyed shall be in the
form of a copy of the report filed with the United States Coast
Guard, or any other law enforcement agency or fire department
that conducted an investigation of the loss.

(3) Prior to the implementation of a halibut trawl restricted
access program, the commission may consider requests from a
vessel permitholder or his or her conservator or estate
representative to transfer a permit with the vessel if both of the
following conditions are met:

(A) The permitholder has died, is permanently disabled, or the
permitholder is at least 65 years of age and has decided to retire
from commercial fishing.

(B) California halibut landings contributed significantly to the
record and economic income derived from the vessel, as
determined by regulations adopted by the commission. The
commission may request information that it determines is
reasonably necessary from the permitholder or his or her heirs or
estate for the purpose of verifying statements in the request prior
to authorizing the transfer of the permit.

(e) The commission shall establish California halibut bottom
trawl vessel permit fees based on the recommendations of the
department and utilizing the guidelines outlined in subdivision
(b) of Section 711 to cover the costs of administering this
section. Prior to the adoption of a restricted access program
pursuant to subdivision (d), fees may not exceed one thousand
dollars ($1,000) per permit.

() Individuals holding a federal groundfish trawl permit may
retain and land up to 150 pounds of California halibut per trip
without a California halibut trawl permit in accordance with
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federal and state regulations, including, but not limited to,
regulations developed under a halibut fishery management plan.

(9) This section shall become inoperative upon the adoption
by the commission of a halibut fishery management plan in
accordance with the requirements of Part 1.7 (commencing with
Section 7050).

(h) The commission may adopt regulations to implement this
section.

SEC. 189. Section 8495 of the Fish and Game Code is
amended to read:

8495. (a) The following area is designated as the California
halibut trawl grounds:

The ocean waters lying between one and three nautical miles
from the mainland shore lying south and east of a line running
due west (270° true) from Point Arguello and north and west of a
line running due south (180° true) from Point Mugu.

(b) Notwithstanding subdivision (a), the use of trawl gear for
the take of fish is prohibited in the following areas of the
California halibut trawl grounds:

(1) Around Point Arguello. The area from a line extending
from Point Arguello true west (270°) and out three miles, to a
line extending from Rocky Point true south (180°) and out three
miles.

(2) Around Point Conception. From a point on land
approximately one-half mile north of Point Conception at latitude
34° 27.5" extending seaward true west (270°) from one to three
miles, to a point on land approximately ¥, mile east of Point
Conception at longitude 120° 27.5" extending seaward true south
(180°) from one to three miles.

(3) In the Hueneme Canyon in that portion demarked by the
IMO Vessel Traffic safety zone on NOAA/NOS Chart 18725 and
from one mile to the three mile limit of state waters.

(4) In Mugu Canyon, from Laguna Point, a line extending true
south (180°) and out three miles, to Point Mugu, a line extending
true south (180°) and from one to three miles.

(¢) (1) Notwithstanding subdivision (a), commencing April 1,
2008, the following areas in the California halibut trawl grounds
shall be closed to trawling, unless the commission finds that a
bottom trawl fishery for halibut minimizes bycatch, is likely not
damaging sea floor habitat, is not adversely affecting ecosystem
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health, and is not impeding reasonable restoration of kelp, coral,
or other biogenic habitats:

(A) The ocean waters lying between one and three nautical
miles from the mainland shore from a point east of a line
extending seaward true south (180°) from a point on land
approximately ¥, mile east of Point Conception at longitude 120°
27.5" to a line extending due south from Gaviota.

(B) The ocean waters lying between one and two nautical
miles from the mainland shore lying east of a line extending due
south from Santa Barbara Point (180°) and west of a line
extending due south from Pitas Point (180°).

(C) Except as provided in subdivision (b), the ocean waters
lying between one and three nautical miles from the mainland
shore lying south and east of a line running due west (270° true)
from Point Arguello to a line extending seaward true south
(180°) from a point on land approximately ¥, mile east of Point
Conception at longitude 120° 27.5", and from the western border
of the IMO Vessel Traffic safety zone on NOAA/NOS Chart
18725 in Hueneme Canyon running south and east to a line
running due south (180° true) from Point Mugu.

(2) In making the finding described in paragraph (1), the
commission shall pay special attention to areas where kelp and
other biogenic habitats existed and where restoring those habitats
is reasonably feasible, and to hard bottom areas and other
substrate that may be particularly sensitive to bottom trawl
impacts.

(d) Commencing January 1, 2008, the commission shall
review information every three years from the federal groundfish
observer program and other available research and monitoring
information it determines relevant, and shall close any areas in
the California halibut trawl grounds where it finds that the use of
trawl gear does not minimize bycatch, is likely damaging sea
floor habitat, is adversely affecting ecosystem health, or impedes
reasonable restoration of kelp, coral, or other biogenic habitats.
The commission shall pay special attention to areas where kelp
and other biogenic habitats existed and where restoring those
habitats is reasonably feasible, and to hard bottom areas and
other substrate that may be particularly sensitive to bottom trawl
impacts in making that finding.
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(e) Notwithstanding any other provision of law, the
commission shall determine the size, weight, and configuration
of all parts of the trawl gear, including, but not limited to, net,
mesh, doors, appurtenances, and towing equipment as it
determines is necessary to ensure trawl gear is used in a
sustainable manner within the California halibut trawl grounds.

SEC. 190. Section 8610.7 of the Fish and Game Code is
amended to read:

8610.7. (a) Commencing on July 1, 1993, there shall be paid
to any person who submitted the form required by Section 7 of
Article X B of the California Constitution within the 90-day
period specified in subdivision (a) of that section, holds a permit
issued pursuant to Section 5 of Article X B, who operates in the
zone established pursuant to that article, who surrenders that
permit to the department between July 1, 1993, and January 1,
1994, inclusive, and who agrees to permanently discontinue
fishing with gill and trammel nets within the zone, a one-time
compensation consisting of the average annual ex vessel value of
the fish other than any species of rockfish landed by a fisherman,
which were taken pursuant to a valid general gill net or trammel
net permit issued pursuant to Sections 8681 and 8682 within the
zone during the years 1983 to 1987, inclusive. The department
shall determine the amount of compensation to be paid by
reviewing logs and landing receipts submitted to the department.

(b) Any person who did not submit the form required by
Section 7 of Article X B of the California Constitution within the
90-day period specified in subdivision (a) of that section, or
whose claim to compensation cannot be verified, shall not be
compensated.

(c) Any person who is denied compensation by the
department, as a result of the department’s failure to verify
landings, may appeal that decision to the commission.

(d) The California Victim Compensation and Government
Claims Board shall, prior to the disbursement of any funds,
verify the eligibility of each person seeking compensation and
the amount of the compensation to be provided in order to ensure
compliance with this section.

(e) Notwithstanding any other provision of law, any legal
action or proceeding to challenge the validity of subdivision (b)
of Section 3, or of Section 7, of Article X B of the California
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Constitution shall be commenced on or before April 1, 1993. In
all actions brought to challenge the validity of subdivision (b) of
Section 3, or of Section 7, of Article XB of the California
Constitution, including the hearing of the action on appeal from
the decision of a lower court, all courts where those actions are
filed or pending shall give preference to those actions over all
other civil actions filed or pending in that court, with respect to
setting the action for trial or hearing, and in trying or hearing the
matter, to the end that all of these actions shall be heard and
determined as expeditiously as possible.

(f) If subdivision (b) of Section 3, or Section 7, of Article X B
of the California Constitution is held invalid, any compensation
paid to a person pursuant to this section shall be repaid to the
state. No person shall be issued any permit or license pursuant to
this article until repayment has been made.

SEC. 191. Section 8615 of the Fish and Game Code is
amended to read:

8615. (a) (1) Within the first six months of operation
pursuant to an experimental permit and after a reasonable and
concerted effort to utilize a new type of commercial fishing gear,
the permittee may request that the experimental permit be
terminated if it is economically infeasible to harvest the target
species or if the alternative gear is impractical, inefficient, or
ineffective within the fishery or regional area selected. The
permittee shall submit copies of all landing receipts, a financial
statement setting forth the expenses and any revenue generated
by the operation of the alternative fishing gear, and a brief
summary from any observers, monitors, and employees regarding
the operation of the alternative fishing gear to the department.
The department shall review the permittee’s submitted material.

(2) If the submitted material supports the claim that the new
type of commercial fishing gear utilized by the permittee was
either inefficient, impractical, or ineffective, or that it was not
economically feasible for the permittee to harvest the target
species, the department shall terminate the experimental permit
and submit its findings to the State Coastal Conservancy. Upon
receiving the department’s report, the State Coastal Conservancy
may terminate the permittee’s loan. If the permittee returns the
collateral fishing gear to the department, the State Coastal
Conservancy shall reimburse the permittee from the loan fund for
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the principal amount of the loan repaid by the permittee. The
department shall take possession of the fishing gear for the State
Coastal Conservancy, which may resell the gear as set forth in
subdivision (a) of Section 8614.

(3) If the information does not support the claim made by the
permittee, the department may still terminate the experimental
permit. The State Coastal Conservancy may terminate the
remaining balance on the loan if the permittee returns the
collateral fishing gear to the department, but the State Coastal
Conservancy shall not reimburse the permittee for previous loan
payments.

(b) After six months of operation pursuant to an experimental
permit, any request to terminate the permit for the reasons set
forth in subdivision (a) shall include, in addition to the
information required by paragraph (1) of subdivision (a), an
explanation of the changed circumstances or reasons that cause
the new type of gear to become inefficient, impractical, or
ineffective or economically infeasible to harvest the target
species after the initial six-month operating period. The
department shall review the request and make its
recommendation to the State Coastal Conservancy following the
procedures set forth in subdivision (a). If the department
terminates the experimental gear permit, the State Coastal
Conservancy may terminate the remaining balance on the loan if
the permittee returns the collateral fishing gear to the department,
but it shall not reimburse the permittee for any loan payments
received. The department shall take possession of the alternative
fishing gear for the State Coastal Conservancy, which may resell
the gear as set forth in subdivision (a) of Section 8614.

SEC. 192. Section 8841 of the Fish and Game Code is
amended to read:

8841. (a) The commission is hereby granted authority over
all state-managed bottom trawl fisheries not managed under a
federal fishery ~management plan pursuant to the
Magnuson-Stevens Fishery Conservation and Management Act
(16 U.S.C. Sec. 1801 et seq.) or a state fishery management plan
pursuant to Part 1.7 (commencing with Section 7050), to ensure
that resources are sustainably managed, to protect the health of
ecosystems, and to provide for an orderly transition to
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sustainable gear types in situations where bottom trawling may
not be compatible with these goals.

(b) The commission is hereby granted authority to manage all
of the following fisheries in a manner that is consistent with this
section and Part 1.7 (commencing with Section 7050):

(1) California halibut.

(2) Sea cucumber.

(3) Ridge-back, spot, and golden prawn.

(4) Pink shrimp.

(c) The commission is also granted authority over other types
of gear targeting the same species as the bottom trawl fisheries
referenced in subdivision (a) to manage in a manner that is
consistent with the requirements of Part 1.7 (commencing with
Section 7050).

(d) Every commercial bottom trawl vessel issued a state
permit is subject to the requirements and policies of the federal
groundfish observer program (50 C.F.R. 660.360).

(e) The commission may only authorize additional fishing
areas for bottom trawls after it determines, based on the best
available scientific information, that bottom trawling in those
areas is sustainable, does not harm bottom habitat, and does not
unreasonably conflict with other users.

(F) It is unlawful to use roller gear more than eight inches in
diameter.

(g) Commencing April 1, 2006, it is unlawful to fish
commercially for prawns or pink shrimp, unless an approved
bycatch reduction device is used with each net. On or before
April 1, 2006, the commission shall approve one or more bycatch
reduction devices for use in the bottom trawl fishery. For
purposes of this subdivision, a rigid grate fish excluder device is
the approved type of bycatch reduction device unless the
commission, the Pacific Marine Fishery Management Council, or
the National Marine Fisheries Service determines that a different
type of fish excluder device has an equal or greater effectiveness
at reducing bycatch. If the commission does not approve a
bycatch reduction device prior to April 1, 2006, then a device
that is approved by the Pacific Marine Fishery Management
Council or the National Marine Fisheries Service shall be
deemed approved by the commission.
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(h) Except as provided in Section 8495 or 8842, it is unlawful
to engage in bottom trawling in ocean waters of the state.

(i) This section does not apply to the use of trawl nets pursuant
to a scientific research permit.

(J) The commission shall facilitate the conversion of bottom
trawlers to gear that is more sustainable if the commission
determines that conversion will not contribute to overcapacity or
overfishing. The commission may participate in, and encourage
programs that support, conversion to low-impact gear or capacity
reduction by trawl fleets. The department may not issue new
permits to bottom trawlers to replace those retired through a
conversion program.

(k) As soon as practicable, but not later than May 1, 2005, the
commission and the department shall submit to the Pacific
Fishery Management Council and the National Marine Fisheries
Service a request for federal management measures for the pink
shrimp fishery that the commission and the department determine
are needed to reduce bycatch or protect habitat, to account for
uncertainty, or to otherwise ensure consistency with federal
groundfish management.

(I) No vessel may utilize bottom trawling gear without a state
or federal permit.

SEC. 193. Section 9023 of the Fish and Game Code is
amended to read:

9023. (a) Traps may be used throughout the year to take carp
in any district under the restrictions set forth in subdivision (b).

(b) Traps shall not exceed six feet in greatest dimension. They
shall be made of cotton or nylon twine. Meshes shall not be less
than three and one-half inches in length, except that fyke and bait
bags may be any size mesh. Traps shall have only a single
vertical fyke opening at the top of the trap. They shall be baited
only with grain or grain products. Fish other than carp taken in
traps subject to this section shall be immediately returned to the
water.

SEC. 194. Section 13007 of the Fish and Game Code is
amended to read:

13007. (a) Notwithstanding Section 13001 and paragraph (1)
of subdivision (a) of Section 13005, commencing July 1, 2006,
33 ¥, percent of all sport fishing license fees collected pursuant to
Article 3 (commencing with Section 7145) of Chapter 1 of Part 2

97



SB 1852 —230—

of Division 6, except license fees collected pursuant to Section
7149.8, shall be deposited into the Hatchery and Inland Fisheries
Fund, which is hereby established in the State Treasury. Moneys
in the fund may be expended, upon appropriation by the
Legislature, to support programs of the Department of Fish and
Game related to the management, maintenance, and capital
improvement of California’s fish hatcheries, the Heritage and
Wild Trout Program, and enforcement activities related thereto,
and to support other activities eligible to be funded from revenue
generated by sport fishing license fees.

(b) The sport fishing license fees collected and subject to
appropriation pursuant to subdivision (a) shall be used for the
following purposes:

(1) For the department’s attainment of the following
production goals for state hatcheries, based on the sales of the
following types of sport fishing licenses: resident; lifetime;
nonresident year; nonresident, 10-day; 2-day; 1-day; and reduced
fee.

(A) By July 1, 2007, a minimum of 2.25 pounds of released
trout per sport fishing license sold in 2006, 1.75 pounds of which
must be of catchable size or larger.

(B) By July 1, 2008, a minimum of 2.5 pounds of released
trout per sport fishing license sold in 2007, 2.0 pounds of which
must be of catchable size or larger.

(C) By July 1, 2009, and thereafter, a minimum of 2.75
pounds of released trout per sport fishing license sold in 2008,
2.25 pounds of which must be of catchable size or larger.

(D) The department shall attain these goals in compliance with
Fish and Game Commission trout policies concerning
catchable-sized trout stocking.

(2) To the Heritage and Wild Trout Program, two million
dollars ($2,000,000), which shall be used for permanent positions
and seasonal aides in each region of the state as necessary, and
other activities necessary to the program.

(A) The funds allocated pursuant to this paragraph shall be
used to fund seven new positions for the Heritage and Wild Trout
Program.

(B) In addition to the seven new positions specified in
subparagraph (A), the department may hire seasonal aides in
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each region of the state to assist with the operations of the
Heritage and Wild Trout Program.

(3) The department shall, by July 1, 2011, ensure that 25
percent of the fish produced by state fish hatcheries are used for
the purpose of initiating and managing the restoration of
naturally indigenous stocks of trout to their original California
source watersheds. This paragraph shall not be construed to
prohibit the department from using surplus fish in waters outside
of their original California source watersheds. All trout restored
pursuant to this paragraph shall be native California trout, as
defined in Section 7261. The department shall attain the 25
percent restoration goal of this paragraph according to the
following schedule:

(A) By July 1, 2009, 15 percent and at least four species, not
including the coastal rainbow trout/steelhead.

(B) By July 1, 2010, 20 percent and at least four species, not
including the coastal rainbow trout/steelhead.

(C) By July 1, 2011, and thereafter, 25 percent and at least five
species, not including the coastal rainbow trout/steelhead.

(4) The department may hire additional staff for state fish
hatcheries, in order to comply with this subdivision.

(c) The department may allocate any funds under this section,
not necessary to maintain the minimums specified in
subparagraphs (1) and (3) of subdivision (b), and after the
expenditure in subparagraph (2) of subdivision (b), to the Fish
and Game Preservation Fund. The department may utilize federal
funds to meet the minimums specified in this subdivision.

(d) A portion of the moneys subject to appropriation pursuant
to subdivision (a) may be used for the purpose of obtaining
scientifically valid genetic determinations of California native
trout stocks, consistent with Theme 1 in the executive summary
of the department’s Strategic Plan for Trout Management,
published November 2003.

(e) The department, by July 1, 2008, and biennially thereafter,
shall report back to the fiscal and policy committees in the
Legislature on the implementation of these provisions.

SEC. 195. Section 15512 of the Fish and Game Code is
amended to read:

15512. (a) If aquatic plants or animals are destroyed pursuant
to subdivision (e) of Section 15505, the owner shall be promptly
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paid from the General Fund an amount equal to 75 percent of the
replacement value of the plants or animals, less the value
determined by the department of any replacement stock provided
by the department under subdivision (b) if the claim is submitted
pursuant to Section 15513. If the replacement value is not settled
between the owner and the department, the replacement value
shall be determined by an appraiser appointed by the director and
an appraiser appointed by the owner. Appraiser’s fees shall be
paid by the appointing party. Disputes between these two
appraisers shall be submitted to arbitration under the Commercial
Arbitration Rules of the American Arbitration Association.

(b) If the department provides replacement stock to an
aquaculturist whose plants or animals are destroyed pursuant to
subdivision (e) of Section 15505, the amount to be paid to the
aquaculturist pursuant to this section shall be reduced by the
value of the replacement stock, as determined by the department.

(c) The result of the arbitration or the amount settled between
the owner and the department, reduced by the value determined
by the department of any replacement stock provided under
subdivision (b), may be submitted as a claim by the owner to the
California Victim Compensation and Government Claims Board
pursuant to Section 15513.

SEC. 196. Section 3955 of the Food and Agricultural Code is
amended to read:

3955. Claims against an association shall be presented to the
California Victim Compensation and Government Claims Board
in accordance with Part 3 (commencing with Section 900) and
Part 4 (commencing with Section 940) of Division 3.6 of Title 1
of the Government Code.

SEC. 197. Section 4054 of the Food and Agricultural Code is
amended to read:

4054. (a) If the board of an association, by resolution
adopted by vote of two-thirds of all its members, finds and
determines that the public interest and necessity require the
acquisition of any building or improvement that is situated on
property that is owned by the association, in trust or otherwise, or
of any outstanding rights to that property, with the approval of
the department and the association, the building, improvement, or
outstanding rights may be acquired by eminent domain pursuant
to the Property Acquisition Law (Part 11 (commencing with
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Section 15850) of Division 3 of Title 2 of the Government
Code).

(b) The use by the association of its property shall be
considered a more necessary public use than the use of the
property by any grantee, lessee, or licensee for the purposes that
are specified in Section 4051.

(c) Notwithstanding Article 5 (commencing with Section
25450) of Chapter 5 of Division 2 of Title 3 of the Government
Code, or Sections 10108 and 10308 of the Public Contract Code,
the board of an association or governing board of a county fair,
by resolution adopted by vote of two-thirds of all its members,
may purchase materials and lease equipment for not in excess of
twenty thousand dollars ($20,000) when the purchase or lease is
made in conjunction with donated labor construction
improvements on the grounds of the association or the county
fairgrounds, respectively.

SEC. 198. Section 5774.5 of the Food and Agricultural Code
is amended to read:

5774.5. In addition to any other notice requirements of this
article, if the secretary determines that it may become necessary
to use aerial application of a pesticide in a pest eradication
program over an urban area, the secretary shall notify, as soon as
it is feasible, the city and county in that affected area of the
possibility of an aerial application.

SEC. 199. Section 13127.92 of the Food and Agricultural
Code is amended to read:

13127.92. (a) Extensions of time granted pursuant to
Sections 13127.3, 13127.31, and 13127.5 shall only be for the
time necessary to complete the mandatory health effects studies.

(b) Mandatory health effects studies shall be completed in
accordance with the following timetable:

(1) Forty-eight months for oncogenicity, chronic feeding, and
reproduction studies.

(2) Twenty-four months for teratogenicity and neurotoxicity
studies.

(3) Twelve months for mutagenicity studies.

(c) A deferral of suspension of registration issued pursuant to
Section 13127.5 shall be subject to an annual review by the
director and shall be limited to the time necessary to complete the
required studies, and shall in no case exceed four years with the
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time tolling from the date that the registrant petitioned for an
extension.

(d) Any extension of time for submission of the mandatory
health effects studies granted pursuant to Section 13127.5 shall
be canceled by June 15, 1993, and the registration suspended for
the affected ingredient, if the registrant fails to initiate the
required studies by June 15, 1992.

SEC. 200. Section 14978.2 of the Food and Agricultural
Code is amended to read:

14978.2. (a) The board may establish the Commercial Feed
Inspection Committee as an entity to administer this chapter. The
committee shall consist of eight persons appointed by the board
who shall be licensed under this chapter. The committee may,
with the concurrence of the director, appoint one additional
member to the committee, who shall be a public member. The
public member shall be a citizen and resident of California who
is not subject to the licensing requirements of this chapter, and
who has no financial interest in any person licensed under this
chapter.

(b) Each member shall have an alternate member appointed in
the same manner as the member, who shall serve in the absence
of the member for whom they are designated as alternate and
who shall have all the duties and exercise the full rights and
privileges of members.

(c) The committee may appoint its own officers, including a
chairperson, one or more vice chairpersons, and other officers as
it deems necessary. The officers shall have the powers and duties
delegated to them by the committee.

(d) The members and alternate members, when acting as
members, shall serve without compensation but shall be
reimbursed for expenses necessarily incurred by them in the
performance of their duties in accordance with the rules of the
California Victim Compensation and Government Claims Board.

(e) A quorum of the committee shall be five members. A vote
of the majority of the members present at a meeting at which
there is a quorum shall constitute the act of the committee.

(f) No member or alternate member, or any employee or agent
thereof, shall be personally liable for the actions of the committee
or responsible individually in any way for errors in judgment,
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mistakes, or other acts, either by commission or omission, except
for his or her own individual acts of dishonesty or crime.

SEC. 201. Section 19314 of the Food and Agricultural Code
is amended to read:

19314. The department may suspend or revoke a registration
certificate, at any time, if it finds any of the following has
occurred:

(@) The registrant has sold or offered for sale to an unlicensed
person, any inedible kitchen grease.

(b) The registrant has stolen, misappropriated, contaminated,
or damaged inedible kitchen grease or containers thereof.

(c) The registrant has violated this article or any regulations
adopted to implement this article.

(d) The registrant has taken possession of inedible kitchen
grease from an unregistered transporter or has knowingly taken
possession of inedible kitchen grease that has been stolen.

(e) The registrant has been found to have engaged in, or aided
and abetted another person or entity in the commission of, any
violation of a statute, regulation, or order relating to the
transportation or disposal of inedible kitchen grease, including a
violation of the federal Water Pollution Control Act (33 U.S.C.
Sec. 1251 et seq.), the Porter-Cologne Water Quality Control Act
(Chapter 1.5 (commencing with Section 13020) of Division 7 of
the Water Code), Section 5650 of the Fish and Game Code,
commercial vehicle weight limits, or commercial vehicle hours
of service.

(f) For purposes of this section, “registrant” includes any
business entity, trustee, officer, director, partner, person, or other
entity holding more than 5 percent equity, ownership, or debt
liability in the registered entity engaged in the transportation of
inedible kitchen grease.

(9) (1) The registrant may appeal the suspension or revocation
decision of the department.

(2) The department shall establish procedures for the appeals
process, to include a noticed hearing.

(3) The department may reverse a suspension or revocation
upon a finding of good cause to do so.

SEC. 202. Section 30801 of the Food and Agricultural Code
is amended to read:
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30801. (a) A board of supervisors may provide for the
issuance of serially numbered metallic dog licenses pursuant to
this section. The dog licenses shall be stamped with the name of
the county and the year of issue.

(b) The board of supervisors or animal control department
may authorize veterinarians to issue the licenses to owners of
dogs who make application.

(c) The licenses shall be issued for a period of not to exceed
two years.

(d) In addition to the authority provided in subdivisions (a),
(b), and (c), a license may be issued, as provided by this section,
by a board of supervisors for a period not to exceed three years
for dogs that have attained the age of 12 months, or older, and
who have been vaccinated against rabies. The person to whom
the license is to be issued pursuant to this subdivision may
choose a license period as established by the board of supervisors
of up to one, two, or three years. However, when issuing a
license pursuant to this subdivision, the license period shall not
extend beyond the remaining period of validity for the current
rabies vaccination.

SEC. 203. Section 36805 of the Food and Agricultural Code
is amended to read:

36805. (a) Ice cream, frozen dairy dessert, frozen dessert,
sherbet, or quiescently frozen confections when sold in package
form shall be labeled with the name, address, and ZIP Code of
the manufacturer, the wholesale distributor, or the retailer.

(b) If the name and address is not that of the original milk
products processing plant, there shall be stamped, printed, or
embossed upon the package, in a manner acceptable to the
director, the plant number of the manufacturer or packer. This
plant identification shall be consistent with, and not more
restrictive than, the National Uniform Coding System for
packaging identification of milk and milk products processing
plants.

SEC. 204. Section 39901 of the Food and Agricultural Code
is amended to read:

39901. (a) Dairy beverages are milk and dairy food
beverages resembling milk or milk products. However, dairy
beverages do not conform to the compositional standards for
milk or milk products as established in this code or Title 21 of
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the Code of Federal Regulations because they contain safe and
suitable ingredients or combinations of ingredients not specified
in those standards. Dairy beverages are products intended for
consumption as a beverage. Milk or the components of milk shall
comprise at least 15 percent of the product on a dry matter basis
or at least 2 percent on a total weight basis.

(b) For purposes of establishing compliance with the minimum
dairy ingredient criteria, dairy ingredients shall include all
products, components, and derivatives of milk, including, but not
limited to, whey and whey products and caseinates specified in
subdivision (c) of Section 135.110 of Title 21 of the Code of
Federal Regulations, but excluding added lactose.

SEC. 205. Section 42684 of the Food and Agricultural Code
is amended to read:

42684. (a) It is hereby declared that the establishment and
maintenance of minimum standards of quality and maturity for
fruits, nuts, and vegetables is essential to ensure that products of
acceptable and marketable quality will be available to the
consumer.

(b) Any quality and maturity standards adopted by the director
pursuant to this division shall apply to the particular fruit, nut, or
vegetable involved regardless of whether the item was produced
in this state or outside of this state.

(c) The director may, upon a petition of a commercial
producer or handler that the director finds has a substantial
interest in the growing or handling of the particular fruit, nut, or
vegetable involved, hold a hearing to establish, modify, or
rescind, by regulation, quality and maturity standards for any
fruits, nuts, or vegetables.

(d) The director shall, upon a petition of 10 commercial
producers or handlers, each of whom the director finds has a
separate and substantial interest in the growing or handling of the
particular fruit, nut, or vegetable involved, or a petition by the
Director of Consumer Affairs, hold a hearing to establish,
modify, or rescind, by regulation, quality and maturity standards
for any fruits, nuts, or vegetables.

(e) In establishing, modifying, or rescinding any quality and
maturity standard for any fruit, nut, or vegetable pursuant to this
chapter, the director shall do all of the following: (1) find that the
regulation will provide the consumer with acceptable quality
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fruits, nuts, and vegetables, which will also provide stability in
the marketing of these products, (2) find that the regulation will
tend to prevent waste in the production and marketing of fruits,
nuts, and vegetables, (3) consider the impact of the regulation
upon the agricultural industry, and (4) find that the regulation is
necessary to accomplish the purposes of this chapter.

(F) All regulations shall be adopted in accordance with Chapter
3.5 (commencing with Section 11340) of Part 1 of Division 3 of
Title 2 of the Government Code. However, the director, when
adopting any emergency regulations for quality and maturity
standards for any fruits, nuts, and vegetables, shall hold a public
hearing. Notice of the hearing shall be given to all persons
known to the director to be interested in the proposed emergency
regulations, not less than three days prior to such hearing. This
public hearing on emergency regulations is not in place of, and
shall not preclude the director from holding, a public hearing
within 120 days after adoption of emergency regulations to make
the emergency regulations permanent.

SEC. 206. Section 52295 of the Food and Agricultural Code
is amended to read:

52295. Members of the board shall receive no salary but may
be allowed per diem in accordance with California Victim
Compensation and Government Claims Board rules for
attendance at meetings and other board activities authorized by
the board and approved by the director.

SEC. 207. Section 52891.1 of the Food and Agricultural
Code is amended to read:

52891.1. (a) The board may, by resolution, determine issues
that are in the best interest of the cotton industry in the district,
which shall not be limited to the growing of cottons other than
Acala and Pima. The board shall authorize the conduct of
referendums among all the cottongrowers in the district to vote
upon the issues concerning the district. The resolution may
contain provisions to protect the quality and integrity of approved
fiber and seed grown within the district.

(b) The referendum shall be conducted by the secretary, upon
the request of the board, using information supplied by the board
and such other information as determined by the secretary, or a
referendum shall be conducted by the secretary if a petition
signed by not less than 5 percent of the qualified cottongrowers

97



—239— SB 1852

in the district is presented to the board. The costs of any
referendum conducted pursuant to this chapter shall be paid from
funds collected pursuant to this chapter.

(c) The secretary shall find the resolution approved if either of
the following conditions are met:

(1) Not less than 65 percent of the cottongrowers certified by
the secretary who voted in that referendum, voted in favor of the
issue, and that those cottongrowers so voting represent at least a
majority of the cotton producing acreage of all cottongrowers
who voted in that referendum.

(2) At least a majority of those cottongrowers who voted in
that referendum voted in favor of the issue and that those
cottongrowers so voting represent not less than 65 percent of the
cotton producing acreage of all cottongrowers who voted in that
referendum. The secretary shall then so certify to the board,
which shall then make the approved resolution effective as an
order of the board within 10 days after the certification by the
secretary.

SEC. 208. Section 62069 of the Food and Agricultural Code
is amended to read:

62069. The director may establish minimum prices to be paid
by handlers to producer-handlers for milk not used by the
purchasing handler as class 1 milk. These provisions may
provide that the milk, if used in classes other than class 1 by the
purchasing handler, may be paid for at the minimum prices
established by the director for this other usage but which shall
not be less than the prices as found by the director to be paid by
manufacturing milk plants in, or adjacent to, the area that use
milk for similar purposes. The prices shall remain in effect only
for the period during which, as determined by the director, there
is a surplus of producer-handler milk.

SEC. 209. Section 73053 of the Food and Agricultural Code
is amended to read:

73053. “Books and records” means books, records, contracts,
documents, memoranda, papers, correspondence, or other written
data pertaining to matters relating to the activities subject to this
chapter.

SEC. 210. Section 73202 of the Food and Agricultural Code
is amended to read:
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73202. This chapter, except as necessary to conduct an
implementation referendum, does not become operative until the
director finds in a referendum conducted by the director, or a
person designated by the director, that at least 40 percent of the
total number of producers from the list established by the director
pursuant to Section 73201, participated, and that he or she finds
either one of the following:

(a) Sixty-five percent or more of the producers who voted in
the referendum voted in favor of this chapter, and the producers
so voting marketed a majority of the volume of navel oranges in
the preceding season by all of the producers who voted in the
referendum.

(b) A majority of the producers who voted in the referendum
voted in favor of this chapter, and the producers so voting
marketed 65 percent or more of the volume of navel oranges in
the preceding season by all of the producers who voted in the
referendum.

SEC. 211. Section 75022 of the Food and Agricultural Code
Is amended to read:

75022. “Books and records” means books, records, contracts,
documents, memoranda, papers, correspondence, or other written
data pertaining to matters relating to the activities subject to this
chapter.

SEC. 212. Section 77373 of the Food and Agricultural Code
Is amended to read:

77373. (a) Upon a finding by a two-thirds vote of the full
commission that the operation of this chapter has not tended to
effectuate its declared purposes, the commission may
recommend to the secretary that the operation of this chapter be
suspended. However, any suspension shall not become effective
until the expiration of the current marketing year.

(b) The secretary shall, upon receipt of the recommendation,
or may, after a public hearing to review a petition filed with the
director requesting a suspension signed by 20 percent of the
producers by number who produced not less than 20 percent of
the volume of peppers in the immediately preceding marketing
year, and 20 percent of the handlers by number who handled not
less than 20 percent of the volume of peppers in the immediately
preceding marketing year, hold a referendum among the
producers and handlers to determine if the operations of the
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commission shall be suspended. However, the secretary shall not
hold a referendum as a result of the petition unless the petitioner
shows, by the weight of evidence, that the operation of this
chapter has not tended to effectuate its declared purposes.

(c) The secretary shall establish a referendum period, that shall
not be less than 10 days nor more than 60 days in duration. The
director may prescribe additional procedures as may be necessary
to conduct the referendum. At the close of the established
referendum period, the secretary shall tabulate the ballots filed
during the period. The secretary shall suspend operation of this
chapter if the director finds either one of the following has
occurred:

(1) At least 40 percent of the total number of producers from
the list established by the director have participated in the
referendum:

(A) Sixty-five percent or more of the producers who voted in
the referendum voted in favor of suspension, and the producers
so voting marketed a majority of the total quantity of peppers in
the preceding marketing year by all of the producers who voted
in the referendum.

(B) A majority of the producers who voted in the referendum
voted in favor of suspension, and the producers so voting
marketed 65 percent or more of the total quantity of peppers in
the preceding marketing year by all of the producers who voted
in the referendum.

(2) At least 40 percent of the total number of handlers from the
list established by the director have participated in the
referendum:

(A) Sixty-five percent or more of the handlers who voted in
the referendum voted in favor of suspension, and the handlers so
voting handled a majority of the total quantity of peppers in the
preceding marketing year by all of the handlers who voted in the
referendum.

(B) A majority of the handlers who voted in the referendum
voted in favor of suspension, and the handlers so voting handled
65 percent or more of the total quantity of peppers in the
preceding marketing year by all of the handlers who voted in the
referendum.

SEC. 213. Section 77375 of the Food and Agricultural Code
is amended to read:
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77375. After the effective date of suspension, the operation of
the commission shall be concluded and any and all funds
remaining held by the commission and not required to defray the
expenses of concluding and terminating operations of the
commission, shall be returned upon a pro rata basis to all persons
from whom assessments were collected in the immediately
preceding marketing year. However, if the commission finds that
the amounts so returnable are so small as to make impractical the
computation and remitting of the prorated refund to these
persons, any funds remaining after payment of all expenses of
winding up and terminating operations shall be withdrawn from
the approved depository and paid into an appropriate program
conducted by the University of California or the California State
University system, another state agency, or a federal agency that
deals with the purposes of this chapter. If an appropriate program
does not exist, the funds shall be paid into the State Treasury as
unclaimed trust funds.

SEC. 214. Section 77554 of the Food and Agricultural Code
Is amended to read:

77554. All funds received by any person from the
assessments levied pursuant to this chapter or otherwise received
by the commission shall be deposited in banks that the
commission may designate and shall be disbursed by order of the
commission through an agent designated by the commission for
that purpose. The agent shall be bonded by a fidelity bond that is
executed by a surety company authorized to transact business in
this state, in favor of the commission, in the amount of not less
than twenty-five thousand dollars ($25,000).

SEC. 215. Section 77941 of the Food and Agricultural Code
is amended to read:

77941. The state is not liable for the acts of the commission
or its contracts. Payments of all claims arising by reason of the
administration of this chapter or acts of the commission are
limited to the funds collected by the commission. No member,
alternate member, employee, or agent of the commission is
personally liable for the contracts of the commission nor is that
person responsible individually in any way to any producer or
any other person for errors in judgment, mistakes, or other acts,
either of commission or omission, as a principal, agent, or
employee, except for his or her own individual acts of dishonesty
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or crime. No member, alternate member, employee, or agent of
the commission, is responsible individually for any act or
omission of any other member, alternate member, employee, or
agent of the commission. Liability is several and not joint, and no
member, alternate member, employee, or agent of the
commission is liable for the default of any other member,
alternate member, employee, or agent of the commission.

SEC. 216. Section 800 of the Government Code is amended
to read:

800. (a) In any civil action to appeal or review the award,
finding, or other determination of any administrative proceeding
under this code or under any other provision of state law, except
actions resulting from actions of the California Victim
Compensation and Government Claims Board, if it is shown that
the award, finding, or other determination of the proceeding was
the result of arbitrary or capricious action or conduct by a public
entity or an officer thereof in his or her official capacity, the
complainant if he or she prevails in the civil action may collect
from the public entity reasonable attorney’s fees, computed at
one hundred dollars ($100) per hour, but not to exceed seven
thousand five hundred dollars ($7,500), if he or she is personally
obligated to pay the fees in addition to any other relief granted or
other costs awarded.

(b) This section is ancillary only, and shall not be construed to
create a new cause of action.

(c) The refusal by a public entity or officer thereof to admit
liability pursuant to a contract of insurance shall not be
considered arbitrary or capricious action or conduct within the
meaning of this section.

SEC. 217. Section 850.6 of the Government Code is amended
to read:

850.6. (a) Whenever a public entity provides fire protection
or firefighting service outside of the area regularly served and
protected by the public entity providing that service, the public
entity providing the service is liable for any injury for which
liability is imposed by statute caused by its act or omission or the
act or omission of its employee occurring in the performance of
that fire protection or firefighting service. Notwithstanding any
other law, the public entity receiving the fire protection or
firefighting service is not liable for any act or omission of the
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public entity providing the service or for any act or omission of
an employee of the public entity providing the service; but the
public entity providing the service and the public entity receiving
the service may by agreement determine the extent, if any, to
which the public entity receiving the service will be required to
indemnify the public entity providing the service.

(b) Notwithstanding any other provision of this section, any
claims against the state shall be presented to the California
Victim Compensation and Government Claims Board in
accordance with Part 3 (commencing with Section 900) and Part
4 (commencing with Section 940) of Division 3.6 of Title 1.

SEC. 218. Section 905.3 of the Government Code is amended
to read:

905.3. Notwithstanding any other provision of law to the
contrary, no claim shall be submitted by a local agency or school
district, nor shall a claim be considered by the California Victim
Compensation and Government Claims Board pursuant to
Section 905.2, if that claim is eligible for consideration by the
Commission on State Mandates pursuant to Article 1
(commencing with Section 17550) of Chapter 4 of Part 7 of
Division 4 of Title 2.

SEC. 219. Section 920 of the Government Code is amended
to read:

920. As used in this chapter, “omnibus claim appropriation”
means an act of appropriation, or an item of appropriation in a
budget act, by which the Legislature appropriates a lump sum to
pay the claim of the California Victim Compensation and
Government Claims Board or its secretary against the state in an
amount that the Legislature has determined is properly
chargeable to the state.

SEC. 220. Section 925 of the Government Code is amended
to read:

925. As used in this chapter, “board” means the California
Victim Compensa